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REPORT OF THE 
ATTORNEY 
GENERAL 


December 23,1938 
To His Excellency, 
R. L. Cochran, 
Governor of the State of Nebraska 
Sir: 


I have the honor to transmit herewith the biennial report 
of the attorney general for the biennium from January 7, 1937 
to January 5, 1939. 


The work of my office for this biennium has been as suc- 
cessful as that of the administration of any attorney general. 
I want to add that we have not lost an important case. For in- 
stance, at the beginning of my term of office until December 
1, 1938, we disposed of 67 cases in the Supreme Court of Ne- 
braska. We have won 49 of these cases and lost 7. 11 were 
disposed of otherwise than by final decision. 22 cases are pend- 
ing in this court, most of which have had considerable attention. 
This work has been of a varied and comprehensive nature, and 
has been of vital importance to the interests of the citizens of 
Nebraska. My staff has worked efficiently and with devotion 
to the interest of the state. Onthe average, the members of my 
staff have taken one-half of the vacation time allowed to them. 


The most important work of the office has been the ren- 
dering of opinions, as these opinions have undoubtedly pre- 
vented a large mass of litigation. This office has rendered 
more than 3,000 opinions, some of them requiring extensive 
legal research and frequent consultations of several members 
of the staff so that the one who prepared the opinion would 
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have the benefit of the counsel of the whole staff. We have 
not been influenced by political considerations in rendering 
service to the state. This fact is generally recognized. 


Legislation enacted at the last session of the legislature 
required an additional volume of work. We have been able to 
meet all of the demands made upon us and the work of the 
office is now up to date. 


We have made every effort to support the validity of the 
legislation enaced at the last session of the legislature. None 
of that legislation has been held unconstitutional, except certain 
parts of Legislative Bill No. 137, where the Supreme Court 
held in the case of State ex rel English v. Ruback, that: Section 
3 of said act relating to sales below cost was indefinite and 
void. 


We feel that this legislation can be corrected so as to con- 
form to the requirements of law. 


My staff has cooperated in every way with the Liquor 
Control Commission in administering the liquor laws. This 
has been done with signal success and a minimum of dissatis- 
faction on the part of opposing parties. 


Our office has rendered the Secretary of State and Real 
Estate Commissioner every possible assistance in administer- 
ing the real estate broker’s law and in prosecuting violations 
thereof. We believe that this law is very salutary and has 
resulted in a proper regulation of real estate brokers in Ne- 
braska. 


The heaviest work of the office has been in connection 
with irrigation problems. Many hearings of the interstate 
litigation between Nebraska and the states of Wyoming and 
Colorado have been had. The State of Nebraska has almost 
completed its case. About fourteen thousand pages of test- 
imony have been transcribed and approximately 563 exhibits 
have been prepared and introduced on behalf of Nebraska. 
Last spring the United States of America applied to the Su- 
preme Court of the United States for leave to intervene as a 
party. The proclaimed object of intervention was to protect 
the interests of the United States and various reclamation pro- 
jects in Scotts Bluff County and in Wyoming. After a hear- 
ing before the Supreme Court it was ordered that the United 
States be permitted to intervene as a party defendant, the 
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court reserving the question of the propriety of the interven- 
tion, as a matter of law, until the case is finally submitted. 
This introduction of a new party into the case has somewhat 
delayed its progress. What was expected to be the last hear- 
ing of the case in Lincoln was commenced on December 12. 
At the request of the State of Wyoming this hearing was ad- 
journed until February 6, 1939. After this hearing is had I 
believe that a final hearing for the purpose of introducing 
proof regarding several Nebraska appropriations will conclude 
Nebraska’s case. This hearing will undoubtedly be held in 
Scottsbluff. It is generally assumed that further hearings will 
be held in Wyoming and it is our hope that the case can be 
expedited so that a comparatively early adjudication can be had. 


This case involves many vital interests concerning irriga- 
tion in Nebraska. A large amount has been expended in the 
conduct of the case so far. Nebraska has not been required 
to contribute towards the expenses and fee of the Master, 
Honorable M. J. Doherty of St. Paul. If the Supreme Court 
of the United States awards a fee pending the conclusion of 
the case, Nebraska should be prepared to pay its part immed- 
iately. Therefore, 1 am recommending an appropriation which 
will properly provide for such a contingency. Our expense 
of preparation and conduct of this litigation has been heavy, 
but we have endeavored to limit it as far as possible. Where- 
as the State of Wyoming employed two eminent attorneys, 
Nebraska has employed but one special counsel whose compen- 
sation per-diem is less than that paid to the leading counsel 
for Wyoming. Due to the fact that this case may not be 
ended for several years, I have felt that it might be wise for 
Nebraska to have assistant counsel, but due to the expense I 
have employed no one in that capacity. Inasmuch as the 
case has been pending over four years and that the record is 
so extensive, and inasmuch as the present counsel for Nebraska 
has conducted the case from the beginning and knows its every 
detail, and is also an expert authority on irrigation law, I feel 
that it would be very prejudicial to the interests of Nebraska 
if any change should be made as to his continued employment. 
This is especially a case where it would be exceedingly unfor- 
tunate to “change horses in the middle of the stream”. Know- 
ledge that counsel for Nebraska has of this case is invaluable 
and cannot be duplicated. 


The United States of America commenced a suit in the 
United States District Court at North Platte against Governor 
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Cochran and Mr. A. C. Tilley, head of the Department of Roads 
and Irrigation, together with the Farmer’s Irrigation District 
of Scotts Bluff County, wherein it claims ownership of return 
flow or seepage water originating from reclamation irrigation 
projects in Wyoming and Scotts Bluff County. This is a claim 
of a very radical nature and of extreme importance to all irriga- 
tion interests. It is directly violative of the concepts regard- 
ing return flow heretofore recognized. The trial of this case 
was had at North Platte last summer but the issues were so 
important that the court has not decided the case as yet. Ex- 
tensive briefs were submitted following the trial and the case 
is at present under advisement. It will undoubtedly be finally 
decided in the Supreme Court of the United States on appeal 
by the losing party. 


Another vitally important case was instituted by the Central 
Power Company against the Department of Irrigation, and this 
case was also tried last summer at Kearney in the District 
Court of Buffalo County. This company has the earliest ad- 
judicated water right for power and irrigation and the suit was 
designed to require the irrigation department to make such 
orders as may be necessary to see that the water rights of 
the company are complied with and water furnished regardless 
of the tremendous loss of water in transit, especially during the 
dry and heated parts of the year. After a lengthy hearing 
issues were submitted to the court upon written briefs but no 
decision has been had as yet. 


Another case of great importance to the irrigation in- 
terests of the state involved the right of the state to limit the 
application of irrigation waters to three acre feet per year 
per acre. After a lengthy trial in the District Court of Scotts 
Bluff County the state’s contention prevailed. Opposing irriga- 
tion interests appealed the case to the Supreme Court of Ne- 
braska, where it is now pending. 


Many other matters involving the administration of the 
waters of the state for irrigation have been attended to. In 
fact, a large part of the work of the office has been in respect 
to irrigation matters. 


This office has continued to make every effort to pre- 
vent the unauthorized and unethical practice of law. We be- 
lieve that we have disbarred more attorneys for violations ot 
rules governing the practice of law than has any other admin- 
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istration. We have vigorously protected the people of Ne- 
braska against the actions of unscrupulous lawyers and others 
attempting to practice law without qualifications or authority. 
It is our belief that integration of the Nebraska Bar has already 
accomplished good results in this regard and that the problems 
of this office will be diminished through the efforts of the bar 
association. 


I feel that the legal work of this state can be more econ- 
omically and efficiently conducted if it is unified under the 
attorney general. It is my belief that there are many lawyers 
representing various agencies of the state whose work should 
be supervised by the attorney general. I am convinced that 
such supervision and direction would result in a substantial 
saving to the people. 


The Interstate Commission on Crime has been accomplish- 
ing much good work in promoting uniform legislation enacted 
by the various states. This commission is supported by vol- 
untary contributions and I have been notified that Nebraska’s 
share of the 1938 expense is $267.00. I know of no way in 
which this can be paid except by a legislative appropriation. 
Inasmuch as the commission has accomplished so much I feel 
that Nebraska should contribute to the expense of the work, 
and therefore recommend that an appropriation of $267.00 
be made for the 1938 expenses and that a sum of $250.00 be 
appropriated for each of the following two years—1939 and 
1940, a total of $767.00. Nebraska should be glad to share its 
part of the expenses of this work as we are reaping the benefits 
from what has been and will be done by the commission. I 
refer especially to the uniform criminal laws worked out by 
the commission, some of which Nebraska has adopted and 
which are working successfully. 


The laws of Nebraska require the Board of Pardons to 
supervise the conduct of paroled prisoners. The appropriations 
heretofore allowed for this work have been inadequate. I 
feel that expenditures for preventive measures are better 
than those for inflicting punishment and that our parole system 
should be provided for much better than it has been in the past. 
This is wise economy. 


Inasmuch as the state has paid premiums on the official 
bonds of the state treasurer, I recommend that provisions be 
made for the payment of the premiums on the official bonds 
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of all elective state officers. This would only be a measure of 
fairness and will equalize salaries. 


I strongly endorse the recommendation of my predecessor, 
William H. Wright, that some provision be made by the legis- 
lature for revising our statutes. It is very embarrassing to 
this office in giving advice to find irreconcilable provisions of 
the statutes on the same subject. I agree with Mr. Wright 
that a complete revision of our statutes is advisable. 


One of my chief concerns has been the work of the Board 
of Pardons and Paroles. I attempted, during the first months 
of my incumbency, to investigate in advance the cases of pris- 
oners asking for executive leniency. I found this too great a 
burden, and especially in view of the fact that the files did not 
disclose sufficient information, in most cases, and also in view 
of the fact that the board has no funds with which to secure 
the services of a psychiatrist who could examine the prisoners 
and inquire particularly into their prison record and report his 
tindings. The board has had to rely largely on the recommen- 
dations of those in charge of our penal institutions. While I 
feel that we have been justified in so relying, I do not feel 
that this is a proper system and that the board should have 
the advantage of the report of an expert. Other states pro- 
vide for such reports and I believe that if our board had such 
information it would prevent the liberation of many prisoners 
who become parole violators. The board should have the 
benefit of expert knowledge as to the psychological condition 
of applicants, and this condition is frequently concealed from 
the keepers of our institutions and cannot be determined by the 
board in viewing and talking with the applicants. 


Together with my staff I have, from the beginning of my 
term, been greatly concerned about the growth of what I might 
term a gambling mania among our people. This is not pecul- 
jar to the citizens of Nebraska, but is prevalent throughout the 
world. It is largely a moral question. Shortly after assuming 
office, we had many complaints regarding the operations of a 
lottery plan called “Bank Night”. About 800 moving picture 
theatres in Nebraska had adopted the plan. The basic principle 
was being adopted by other lines of business and was also pro- 
moting this gambling mania I mention, among classes of people 
who would not otherwise have let the temptation to gamble 
affect them. This plan was also objectionable because it pro- 
moted sales of tickets and of commodities on a false basis, and 
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induced patronage by an appeal to the cupidity of our citizens 
rather than because of the intrinsic merits of the commodities 
sold or the entertainment furnished. We commenced two in- 
junction actions which have been finally decided in our Supreme 
Court in favor of the state. At various times many schemes 
for promoting business by the offer in some form of a reward 
for patronage has been submitted to me. Some I considered 
lawful under our laws. 


Subsequent to the “Bank Night” litigation, I concluded that 
it was my official duty to suppress illegal race track bookmak- 
ing, inasmuch as the city council of Omaha had in effect licen- 
sed such violations of law. We instituted an injunction action 
in the District Court of Douglas County against 476 defendants. 
This was in February 1938. 76 bookmaking establishments 
were operating in the City of Omaha. Anyone who will read 
the reports submitted to this office regarding race track bet- 
ing in Omaha will conclude that no other course was possible 
than to exert the authority of the state to protect our citizens 
rom the encouragement of gambling, apparently sanctioned by 
the local authorities. This office expended unlimited energy 
and considerable money in prosecuting this case to a success- 
ul conclusion in the District Court of Douglas County. We 
have had cooperation from the County Attorney of Douglas 
County and from the City Attorney of Omaha. Many heavy 
ines for violation of this injunction have been inflicted and 
I feel that this race track gambling is largely suppressed in 
Douglas County. As a result such form of gambling has large- 
y disappeared throughout other localities in the state. Con- 
stant effort, however, will be necessary to preserve the 
results already accomplished. Not only is that true but the 
pending appeal of the original “bookie” injunction case must 
be presented to the Supreme Court in such a manner as to 
affirm the judgment of the District Court of Douglas County. 


A clever attempt was made at the last election to delude 
the voters of Nebraska into sanctioning slot machines. My 
office exposed this attempt and when the voters voted on 
last November 8, the wording of the proposed constitutional 
amendment was plain and as a result the proposed amendment 
was defeated by a tremendous vote. It is my hope and belief 
that I, together with my staff, have accomplished results 
which will tend to diminish the gambling mania which was de- 
veloping among our citizens. 
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This office has collected $5,529.60 for the general fund, 
largely as a refund of costs. We have paid out $4,302.00 of our 
appropriation for Costs and Judgment of $6,805.00. It should 
be noted that although it appears that the costs and judgment 
appropriation is depleted, it is more than counterbalanced by 
funds collected and paid into the general fund. 


Examination will show that there are substantial favorable 
balances in all of our funds. I assured -you and the last leg- 
islature that I would exercise strict economy in my use of the 
appropriations and the results confirm that assurance. 


Under authority of the Board of Educational Lands and 
Funds I appointed John G. Tomek to serve the board as special 
attorney. Aside from doing a large amount of other work for 
the board, Mr. Tomek has instituted 46 suits for the purpose 
of collecting delinquent rentals on school lands. To date he 
has collected $8,746.08 from this source. I consider this an 
excellent record. 


Space will not permit my referring to other vitally im- 
portant litigation conducted by this office. Some of it is now 
pending. I feel that the citizens of Nebraska have a very in- 
sufficient knowledge of the work of the office. One has to 
. be a member of the staff to comprehend the volume of work 
and responsibility. It is not generally realized that the at- 
torney general must not only attend to a tremendous amount 
of legal work but also, at times, must exercise his independent 
judgment in making vitally important decisions. 


I wish to acknowledge with most sincere gratitude the 
valuable cooperation of my staff, including Mr. Barlow Nye, 
Mr. Francis V. Robinson, Mr. Bert L. Overcash, Mr. Edwin 
Vail, Mr. Harry Grimminger, Mr. George W. Ayres and Mr. 
Paul P. Massey; also, the assistance of Mr. C. G. Perry, Special 
Assistant in charge of Irrigation, Mr. Clinton J. Campbell, 
Counsel for the Real Estate Commissioner, Mr. Robert Flory, 
Assistant Attorney General, doing the legal work of the Liq- 
uor Control Commission and also the services of Mr. Milton 
C. Murphy and Mr. Paul P. Chaney, who for short periods were 
Assistant Attorneys General. 


My office has had excellent cooperation from the 93 county 
attorneys in Nebraska. On our part we have endeavored to 
render them every service they have asked of us. 
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In conclusion I wish to express my gratification in having 
had the opportunity to be associated with you and the other 
officials in the state house who have conducted the state affairs 
of Nebraska during the last two years. I feel that I am very 
fortunate in having had these pleasant associations. 


Respectfully submitted 
RICHARD C. HUNTER 


Attorney General of the 
State of Nebraska 


16 REPORT OF ATTORNEY GENERAL 


INVENTORY OF OFFICE FURNITURE & EQUIPMENT 
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1—12” Electric Fan (Silver Swan) 
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Art Metal Filing Cabinets (Imt Wal) (4 drawers) 
—12”Electric Fan (Century) 
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Velvet-Velour Window Drapes (Lined) 15’x5’6” 
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Table 71’x37” (Wal) 
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Rug 10/6”’x12’ 
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STENOGRAPHERS ROOM 2117 
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Leather Upholstered Lounge Chair 
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Leather Upholstered Straight Back Chair (Wal) 
Leather Upholstered Straight Back Arm Chair (Wal) 
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Book Case Complete (Oak) (5 Sections) 


10 Book Cases Complete (Oak) (6 Sections) 
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Leather Upholstered Swivel Arm Chairs (Wal) 

Wire Coil Chair Seat Pad & Back 
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Straight Back Chair (Oak) 

Bronze Desk Lamp (Cloth Comp. Shade) 
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Used by Atty. John Tomek. 
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Property of B. of E. L. F. Used by Atty. John Tomek 
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John Tomek 

Leather Upholstered Adjustable Swivel Chair 
Property of B. of E. L. F. Used by Atty. John Tomek 
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Leather Upholstered Straight Back Arm Chair (Oak) 
Telephone Stand & Cabinet (Wal) 

Book Case Complete (Wal) 3 Sections 

Bronze Desk Lamp 

Leiter Tray (Oak) 

—12”Electric Fan (Westinghouse) 
—12”’Electric Fan (Robbins & Meyers) 

Art Metal Filing Cabinet (Imt Wal) 4 Drawers 
Metal Floor Lamp (Metal Shade) 

Desk 38”’x72” (Wal) 

Table 38’x71” (Wal) 
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Leather Upholstered davenport 72” 3 cushions 
Bookcases complete (wal.) 6 sections each 
Leather Upholstered armchairs (wal.) 

Leather Upholstered swivel armchair (wal.) 
Telephone stand & cabinet (wal.) 

metal desk lamp (metal shades) 

wire letter trays 

rug 9/’x12” 

table 60”’x34” (wal.) plate glass top 

desk 72”x38” (wal.) plate glass top 
Velvet-Velour Window Drapes (Lined) 10/6”x5’6” 
metal waste basket 

—12” electric fan (Westinghouse) 

metal smoking stand 

Loaned to Highway Dept.: 

straight back armchair (oak)—leather seat and back 
typewriter desk (drop head) oak 

1 desk 66”x35” mahogany 
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CASES IN THE SUPREME COURT OF NEBRASKA FROM 
JANUARY 7, 1937, UNTIL DECEMBER 238, 1938, DATE 
OF THIS REPORT, IN WHICH THE ATTORNEY 
GENERAL APPEARS AS COUNSEL 


The Araho, et al, Appellant, v. State, No. 30541. Injunction. 
Pending. 
Jos. R. Baskins, Appellant v. State, No. 30509. Assault. Pending 


A, R. Bodkins, Appellant v. State, No. 29918. Selling liquor to 
minor. Affirmed. 


Dave Bolker, Appellant v. State, No. 30210. Aiding and abet- 
ting delinquency of a minor. Affirmed. 


Chicago, St. Paul, Minneapolis & Omaha Railway Co., Appellant, 
v. State Board of Equalization. No. 30264. Tax protest. Affirmed. 


City of Lincoln, Appellant, v. Nebraska Workmen’s Compen- 
sation Court. No. 30125. Affirmed. 


Reeta Cox, Appellant v. State, No. 30333. Damages. Personal 
injuries. Affirmed. 


Cozad Ditch Company, et al, Appellants v. Central Nebraska 
Public Power & Irrigation District, et al. No. 30092. Dismissed. 


Paul Cross v. Albert J. Theobold, Co. Treas. Adams Co., Appellant. 
No. 30407. Mandamus. Affirmed. 


Edgar Dutiel, Appellant v. State. No. 30388. Violation of anti- 
picketing. Pending. 


In the matter of the Application of William A. Ehlers. No. 
30054. Habeas Corpus. Application Denied. 


Enterprise Irrigation District, Appellant, v. R. H. Willis, et al 
No. 30438. Injunction. Pending. 


Glen H. Goodman y. State No. 30464. Habeas Corpus. Argued 
and submitted. 


Lawrence Greenough, Appellant, v. State. No. 30485. Larceny 
Pending. 


Glen O. Haines, Appellant v. State. No. 30360. No fund check. 
Affirmed as modified. 
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Charles Hall, Appellant v. State. No. 30375. Uttering forged 
instrument. Affirmed. 


Frank Harmer, Appellant v. State. No. 30183. Breaking and 
entering. Affirmed. 


Lloyd Harrison, Appellant v. State. No. 30184. Breaking and en- 
tering an automobile. Affirmed. 


Albert A. Hastings, Appellant, v. State. No. 30494. Assault. 
Pending. 


Lloyd E. Haynes, Appellant, v. State. No. 30588. Assault with 
intent to rape. Pending. 


Re: Application of Harland Henderson for Writ of Habeas Cor- 
pus for Harold Henderson, a minor, Harlan H. Henderson, Appellant, 
v. John F. Gettman. No. 30457. Habeas Corpus. Argued and sub- 
mitted. 


Miner Hinman, et al, v. Fred L. Temple, Mayor of City of North 
Platte, et al. City of North Platte Viaduct Bonds. No. 30121. At- 
torney General as Amicus Curiae for State. Reversed and submitted. 


Mark T. Hyslop, et al, v. Robt. L. Cochran, Governor, et al, Ap- 
pellant. No. 30531. Appealed from Hall County. Declaratory judg- 
ment. Pending. 


Ross Jackson, Appellant, v. State. No. 30091. Manslaughter. 
Affirmed. 


Walter H. Jurgensen, Appellant, v. State. No. 30388. Em- 
bezzlement. Affirmed. 


Harry Kuwitzky, Appellant v. Jas. O’Grady. No. 30487. Habeas 
Corpus. Reversed and remanded. 


Nicholas Laudenklos v. Department of Roads & Irrigation, Ap- 
pellant No. 30050. Compensation. Affirmance. 


Clyde D. Macomber, Appellant v. State. No. 30473. Kidnaping. 
Pending. 


Clendenen W. Mitchell, Appellant, v. State. No. 30084. For- 
gery. Affirmed. 


Sam Nanfito, Appellant v. State. No. 30463. Second degree 
murder. Pending. 
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John Pritchard, Appellant, v. State. No. 30478. Attempted 
rape. Reversed and dismissed. 


Albert Quijas, Appellant, v. State. No. 30134. First degree 
murder. Reversed and remanded. 


Walter Reehle, Appellant, v. State, No. 30567. Burglary, 
Pending. 


Alfio Robino, Appellant, v. State. No. 30126. Arson. Reversed 
and remanded. 


Ralph C. Rodgers, Appellant, v. Nebraska State Railway Com- 
mission. No. 30348. Appeal from Railway Commission. Reversed 
and remanded. 


Mary Ruzicka, Appellant vy. State. No. 30579. Grand Larceny. 
Pending. 


County of Scotts Bluff, Appellant v. State. No. 30046. Con- 
tribution. Affirmed. 


George Skochdopole, Appellant, v. State. Appeal from Com- 
pensation Court. No. 30171. Affirmed 


Duard Stagemeyer, Appellant, v. State. No. 29952 Burglary. 
Reversed and remanded. 


State v. Robert A. Barlow. No. 29868. Contempt. Judgment for de- 
fendant on count No. 6 and for plaintiff on counts Nos. 3-5 and 10. 


State, ex rel, Richard C. Hunter vy. Joseph B. Boe. No. 30080 
Disbarment. Judgment of disbarment. 


State ex rel Hunter v. Lloyd Crocker. No. 30079. Disbarment. 
Judgment of suspension. 


State ex rel Hunter v. Fred G. Daugherty and Joseph F. Waszgis. 
No. 30603. Contempt of court. Pending. 


State ex rel Hunter v. Dowling. No. 30052. Disbarment. Judg- 
ment of disbarment. 


State ex rel Hunter v. Carlyle W. Edgell. No. 30528. Disbar- 
ment. Judgment of disbarment. 


State ex rel Hunter v. Fox-Beatrice Theatre Corporation. No. 
30203. Injunction. Affirmed. 
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State ex rel Hunter v. W. H. Hatteroth. No. 30297, Disbarment. 
Judgment of disbarment. 


State of Nebraska, Appellant, v. Home Savings & Loan Assoc- 
iation of Lincoln, Nebraska, a corp. et al. No. 30542. Cancel deed 
and quiet title. Pending. 


State ex rel Sorenson v. Hoskins State Bank. No. 29941. Re- 
moval of Receiver. Reversed and remanded. 


State of Nebraska, Appellant v. William C. Huffman, et al. No. 
30590. Suit on bond (Motor Vehicle fuel tax). Pending. 


State ex rel Hunter v. Walter H. Jurgensen. No. 30410. Or- 
iginal action in Quo Warranto. Ouster from office of Lieut. Gov- 
ernor. Judgment of ouster. 


State ex rel Hunter v. Homer D. Kirk. No. 30304. Contempt of 
court. Defendant found guilty. 


State v. McCash. No. 29995. States exceptions. Exceptions 
sustained. 


State ex rel Hunter v. Fred P. Marconnit. No. 30205. Dis- 
barment. Judgment of disbarment. 


State ex rel Hunter v. Omaha Motion Picture Exhibitors. No. 
30189. Temporary injunction. Temporary injunction allowed. 


State ex rel James T. English v. Jacob Ruback, Appellant. No. 
30365. Reversed and dismissed. 


State ex rel Chas. Smrha, Director of Insurance v. General Amer- 
ican Life Insurance Co. No. 30078. Declaratory judgment. Judg- 
ment for defendant. 


State ex rel Hunter v. Homer Smith. No. 30305. Collection of 
motor vehicle fuel tax. Affirmed. 


State ex rel Hunter v. Cecil V. Sowards. No. 30068. Disbar- 
ment. Judgment of disbarment. 


State v. Leo N. Swanson. No. 30064. Re: Constitutionality of 
amendment abolishing office of the Land Commissioner. Judgment. 


State ex rel Wright v. Van Boskirk, et al. No. 29910. Contempt. 
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Calvin J Stover v. H. J. Murray, State Treasurer. No. 30074 
Re: Distribution of gasoline tax. Demurrer sustained. Cause dis- 
missed. 


Harry Tukey v. County of Douglas. No. 30280. Judgment for 
plaintiff. 


Earl Turpin v. State Dept. of Roads & Irrigation. No. 30510 
Compensation. Affirmed. 


Thos. White, Appellant’ v. State. No. 30384. Insufficient fund 
check. Affirmed. 


Winters Creek Canal Co., Appellant v. Robt. H. Willis, et al. 
No. 304387. Injunction. Pending. 


Dave Young, Appellant v. State. No. 30177. Breaking and 
entering. Affirmed. 
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POWER TO APPROPRIATE FEES COLLECTED BY LICENSING 
BOARDS 


June 19, 1937 
Mr. Henry J. Walker, Secretary Board of Barber Examiners. 
Lincoln, Nebraska. 


Dear Mr Walker: 


You request an opinion of this office as to whether L.B. No. 
562 is constitutional in appropriating and remitting to the general 
fund of the state ten per cent of all fees collected by various state 
boards, bureaus, and commissions, including funds received in such 
manner “by the State Board of Barber Examiners.” 


You call attention to section 71-2023. Comp. St. Supp. 1935, 
providing that the “salaries and expenses” and all funds necessary 
to administer the act relating to the examination and licensing of 
barbers must be paid from the funds received by such agency and 
no other state money may be used for such purpose. 


rz) 
It would appear from the nature of the ‘‘act to regulate the 
business of barbering’” (H.R. 37. ch. 163, Laws 1927) that fees col- 
lected thereunder are regulatory fees, imposed under the police power 
of the state and not fees assessed for revenue purposes. Rosenbloom 
vy. State, 64 Neb. 342; State ex rel School District, Lincoln v. Aitken, 
81 Neb. 490; State v. Boyd 83 Neb. 829; Gerard v. State, 64 Neb. 
468; 37 C.J. 169. 


So long as regulatory fees are reasonable in amount and not 
“disproportionate to the cost of issuing the license and the regula- 
tion of the business to which it applies,’ no constitutional objection 
thereto can be raised by licensees. Littlefield v. State, 42 Neb. 223, 
State v. Standard Oil Co., 100 Neb. 826. 


In determining whether a regulatory fee is reasonable, the ‘‘leg- 
islature has considerable latitude” in fixing the amount thereof. 
Nash-Finch Co. v. Beal, 124 Neb. 835. 


It is common knowledge that the salary and expenses of those 
directly concerned in administering an act, such as the barber act, 
does not comprise all the expenses incurred in connection therewith. 
Many indirect expenses in connection with the operation of the gen- 
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eral government may properly be allocated in part to the enforcement 
of a specific licensing and regulating act. 


This is apparently what was attempted to be done by L.B. No. 
562 and in so doing we are of the opinion that the legislature acted 
within the provisions of the constitution. 


It is also our opinion that the appropriation of ten per cent of 
such fees by such act does not indicate that fees being received by 
the various state boards and bureaus are excessive and therefore 
no objection thereto can be raised by those paying the fees. 


It might also be pointed out with reference to any further pos- 
sible constitutional objection to said act that Art. VII, sec. 5, of the 
Constitution, providing that all “fines, penalties, and license money” 
shall be used and devoted exclusively to the support of ‘common 
schools,’ has no application to license money derived by a state gov- 
ernment and such constitutional provision applies only to “license 
money imposed by a county or some minor municipal corporation.” 
State ex rel Stevens v. Nickerson, 97 Neb. 837; School District, Omaha 
v. Gass, 131 Neb. 312. Furthermore, we are of the opinion that the 
fees provided in said barber act are not ‘‘license’’ fees within the 
meaning of the constitutional provision just mentioned, but are in 
the nature of regulatory fees. State v. Wiggenjost, 130 Neb. 450. 


You also ask, in the event that we believe L.B. No. 562 to be 
constitutional, the effective date of said act and the funds subject 
thereto. 


Said act being passed with an emergency clause became in effect 
May 7, 1937. With reference to the funds applicable to said act, 
section 1 thereof provides that the state treasurer shall apply ten 
per cent of all fees remitted to him by said boards to the “general 
fund of the State” if and when ‘“‘appropriated or reappropriated”’ there- 
to. Section 2 of said act provides that “all money now in the state 
treasury to the credit of’ said boards and ‘all moneys hereafter col- 
ected by each” of said boards during the next biennium “except said 
ten per cent to be credited from each and deposited in the generai 
fund of the state’ are available to said boards “if and when specific- 
ally appropriated’”’ thereto. 


From the foregoing provisions of said act, it is apparent that 
the legislature has made available to the boards and bureaus covered 
by said act, not to exceed ninety per cent of the money to the credit of 
said boards on May 7,1937,and thereafter remitted to the state treas- 
urer to the account of said boards. Accordingly any and all funds on 
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hand May 7, 1937, and thereafter remitted to the state treasurer 
ending with June 30, 1939, are, in our opinion, subject to the terms 
of said act and the transfer to the general fund of ten per cent there- 
of is a valid provision. 


BERT L. OVERCASH, Assistant Attorney General. 


POWER OF STATE TREASURER TO PURCHASE WARRANTS 


October 18, 1937 


Walter H. Jensen, State Treasurer, Building. 


Dear Sir: 


We have your letter of October 13, in which you say: 


The 
1935, to 


“Section 77-2501 provides that the State Treasurer may 
invest not more than 60% of the money of said funds in 
warrants of this state. 


“Does Article XIII, Section 1, of the Constitution effect the 
paragraph above?” 


provision of Section 77-2501 Compiled Statutes, Supplement 
which you refer is as follows; 


«“*** Provided, that the State Treasurer may invest not more 
than 60% of the money of said funds in warrants of this 
state or of any county, or of any irrigation district situated 
in the State of Nebraska thereof at par whenever he deems 
it proper, and carry the same at. their value as cash.***” 


In our judgment, the Section of the Constitution to which you 
refer, does not affect the provision in question, When the state 
treasurer invests the state’s money in warrants, the state is not bor- 
rowing this money from the owners of the warrants, and does not, 


thereby, 


ecntract a debt. It is, instead, advancing monies to the 


owners of the warrants and, thereby, becomes invested with their 
claims against the treasury to be discharged when monies are avail- 


able. 


EDWIN VAIL, Assistant Attorney General 
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PAYMENT FOR OFFICE CONSTRUCTION AND. REMODELING 


April 26, 1938. 
Hon. William H. Price, State Auditor, Building. 
Dear Sir: 


You have called to our attention the $1509.00 voucher of the 
Lincoln Construction Company against the Game, Forestation and 
Parks Commission’ for’remodeling the newly assigned office quarters 
of that Commission. In view of constitutional and statutory restric- 
tions against the allowance and payment of claims in the absence of 
specific legislative appropriations therefor, you ask whether or not 
the appropriation of funds for the use of the Commission is suificien- 
tly broad to authorize the approval of this claim. We think it is. 


By section 48 of L.B. No. 70 an estimated amount of $320,000.00 
has been appropriated to be used by the Commission for certain speci- 
fic purposes. The appropriation is very broad in its terms. How- 
ever, as one of the specific purposes mentioned, it includes a provision 
for payment of items for ‘‘maintenance’’ of the office of the Com- 
mission. . It is necessary that the Commission have suitably arranged 
offices. Such offices are to be located in the Capitol Building. Space 
in the building for office purposes having been assigned to the Com- 
mission, any necessary remodeling or reconstruction work within 
such space is:properly embraced within the term “maintenance’’, es- 
pecially in view of the fact that the legislature has not seen fit to 
break down the appropriation and to allocate a certain specific part 
of it to be used. for the purpose of remodeling the offices of the Com- 
mission. In this connection, we refer you to State v.. Lewis, 119 N. W. 
(No. Dak.) 1087, a case in which the Supreme Court of North 
Dakota, relative to a ‘‘maintenance” appropriation, had this to say: 


“Just what the legislature intended to include within the 
term ‘maintenance’ is not clear, but it does appear that the 
same was not intended to cover employees’ wages and sal- 
aries, fuel and lights, school supplies, incidental expenses, 
drugs and medicines, repairs, beds, and bedding, furniture, 
and the other items for which specific sums were appropria- 
ted. There being no specific appropriation for food and 
clothing ‘of the inmates, it follows that the same was in- 
tended to be covered by the $11,500 item appropriated ‘for 
maintenance,’***,””” 


So'in this case it may properly be said that there being no 
‘specific allocation of a separate fund for necessary remodeling of 
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office quarters, it follows that such expenditures were intended to 
be covered by the appropriation for ‘‘maintenance of office’ of the 
Commission. 


RICHARD C. HUNTER, Attorney General. 


EMPLOYEE DRAWING SALARY FROM TWO DEPARTMENTS. 


February 19, 1938 


Hon. William H. Price, Auditor of Public Accounts, Lincoln, Nebraska. 


Dear Mr. Price: 


We have your letter of February 17th, in which you say: 


“A voucher was submitted to this office by the Banking 
Department for one Beatrice Johnson. Miss Johnson is 
employed as a secretary-clerk in this department and has 
been paid previously from the salaries and wages appropria- 
tion No. 201 at the rate of one hundred fifty dollars per 
month. However, under date of February 1, we have a 
voucher from the Insurance Department issued to Beatrice 
Johnson, calling for compensation for one month at the rate 
of fifty dollars. This fifty dollars is payable out of the 
Bureau of Securities, Department of Insurance, Account No. 
212, a cash fund. We understand now that Miss Johnson 
is to have another voucher drawn for one hundred dollars 
on account No. 201, the salaries and wages account for the 
Banking Department. 


“In view of the restrictions imposed upon this office by 
section 56 of L.B. 70, we are asking your opinion as to 
whether or not it is right and proper for our office to allow 
the salary of Miss Johnson to be paid in part out of two 
different funds.” 


Please be advised that in our view of the matter, section 56, 


L.B. No. 70, Session Laws, 1937, applies to persons within one de- 
partment, and its purpose is to prevent an employee’s compensation 
from being augmented out of a source not primarily designed therefor. 


We do not think that this section, nor any other section of the 


statutes, prohibits a portion of any employee’s salary being paid by 
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one department and the balance by another, where time is divided in 
proportion to the amount of the compensation paid and the com- 
pensation as a whole is not excessive for the total amount of services 
performed. 


EDWIN VAIL, Assistant Attorney General. 


TRUST COMPANIES—NATIONAL BANKS DOING TRUST 
BUSINESS 


July 28, 1937 
Mr. B. N. Saunders, Superintendent of Banks, Lincoln, Nebraska. 
Dear Mr, Saunders: 


We have your letter of the 26th in which you call attention to 
sections 8-215, 8-218, 8-219, and particularly to sections 8-209 and 
8-212-B, Comp. St. 1929, as amended, and you inquire whether or 
not the Department of Banking is authorized to receive from national 
banks doing a trust company business securities which other trust 
companies operating in the state of Nebraska are required to deposit 
with your department. 


It is our opinion that when a national bank assumes to do the, 
general business of a trust company, as contemplated by the federal 
statutes, in the state of Nebraska that such bank is “organized to do 
business under this article’ and is required to deposit with the de- 
partment “cash or approved securities in the amounts’ specified by 
statute. 


Accordingly the Department of Banking should issue its certifi- 
cate or certificates to each of the national banks in the same manner 
as certificates are issued to trust companies organized under the laws. 
of the state of Nebraska. 


Concerning your second question. Is the department authorized 
under said article to make an examination of national banks doing 
business as trust companies? There is considerable doubt, for cer- 
tainly the Department of Banking could not make an examination of 
the bank as such. It may be that the Department of Banking could 
make an examination of the trust department in reference to the 
trusts administered by it and which come within the meaning of 
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the statutes above referred to. However, the statutes have never 
been so interpreted by any of the officers heretofore administering 
the Department of Banking and we are inclined to give considerable 
weight to the interpretation placed upon the law by former officers 
authorized to administer it and are therefore of the opinion that 
the Department of Banking has no such power. 


BARLOW NYE, Administrative Assistant 


LIQUIDATION OF BANKS BY F.D.I.C. 


January 24, 1938. 
Hon. Ben N. Saunders, Superintendent of Banks, Building. 
Dear Sir: 


We have your letter of January 19 in which you state that there 
is a possibility that certain state banks whose deposits are now guar- 
anteed by the F.D.I.C. will have to be taken over by your department 
for liquidation through a receiver. You call attention to Chapter 8 
of the 1933 statutes as amended, which provides for the liquidation 
of state banks by the Department of Banking as receiver, and also 
to an amendment in 1935 which apparently provides for the appoint- 
ment of the F.D.I.C. as receiver of any banks in which the deposits 
have been guaranteed, calling particular attention to sections 8-401 
to 8-411, inclusive of the 1937 Supplement, and 8-109 of the same. 
You inquire concerning the language used in reference to the F.D.I.C. 
stating that it may be appointed receiver by “the appropriate state 
authority, having the right to appoint a receiver or a liquidator of a 
banking institution.” 


The F.D.I.C. is empowered to act as receiver. Title 12, sec. 264, 
sub. j of the U.S.C.A. ‘ 


There is an apparent conflict between the statute which provides 
that the Department of Banking shall be receiver of banks and the 
provision providing that the F.D.I.C. may be appointed as receiver 
by the appropriate state authority. However, it is our opinion that 
the legislative intention as expressed was that the F.D.I.C. may be 
appointed as receiver and that the rights of the Banking Department 
to art as receiver are subordinate to the rights of the F.D.I.C. How- 
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ever, we call attention to the fact that the Banking Department has 
no power to appoint the F.D.I.C. as receiver. Nor does any other 
agency of the government, except of course a court of equity, have 
such power. This being true, it would be necessary to file a petition 
in the court of equity having jurisdiction, praying to have a banking 
institution adjudged to be insolvent and for the appointment of a 
receiver. Upon filing of the petition in the court of equity, that 
court would have jurisdiction not only to appoint the: receiver but 
to complete the liquidation of the bank through a judicial receiver. 
This being true, the court would not be bound by the provisions of 
8-401 to 8-411 in selecting the receiver, and could, of course, appoint 
a receiver of its own selection. State v. State Bank of Minatare, 123 
Neb. 109. Likewise the Department of Banking would lose all juris- 
diction over the liquidation of the bank, and the sections of the 
statute providing for an administrative liquidation would not apply. 


Title 12, section 264, U.S.C.A. seems to provide for a form of 
administrative liquidation by the F.D.I.C. which might or might not 
be adopted by the court of equity having jurisdiction over the judic- 
ial receiver. Ordinarily, in the absence of statutory requirements, 
the common law would apply and the court might make such rules 
as it deemed advisable for the complete liquidation of the bank. 


BARLOW NYE, Administrative Assistant. 


CAPITAL NOTES AND DEBENTURES 


March 18, 193% 
b. N. Saunders, Superintendent, Department of Banking, Building. 
Dear Sir: 
We have given your letter of February 19 quite thorough study, 


and have since been favored with an opinion from Honorable Francis 
P. Matthews, Omaha Counsel for the R. F. C., of date March 2. We 
will, therefore, in this letter attempt to take up the different matters 
proposed to us for attention. 


The issuance of capital notes or debentures is authorized under 
Section 8-411 Compiled Statutes, Supplement 1935. It would, of 


36 REPORT OF ATTORNEY GENERAL 


course, be necessary to provide for the same by amendment to the 
articles of incorporation of the individual banks which may desire tu 
take advantage of this statutory provision. Although such capital 
notes or debentures may be issued for the purpose of retiring pre 
ferred stock, they would not, in our judgment, constitute capita! 
stock, although they would form a part of the capital of the insti- 
tution. This distinction should be kept clearly in mind, as the proper 
interpretation of the other sections of the statutes depends largely 
upon this distinction. 


The first question presented is, as to what effect will be pro- 
duced when capital notes or debentures take the place of preferred 
stock. There is no question in our mind but what this will operate 
to reduce the capital stock of the bank, and this brings up for con- 
sideration the proper construction of Section 8-153 Compiled Stat- 
utes, Supplement 1935. This section provides: 


“Reduction of capital shall be discretionary with the De- 
partment of Banking but shall be denied if granting the 
same would reduce the capital below the requirements of 
this article or would impair the security of the depositors.” 


This again brings up the proper construction of Section 8-122 
Compiled Statutes, Supplement 1935, which is the only statute in 
the banking laws which contains any provisions whatsoever as to 
requirements for capital stock for state banks. 


Section §-122, by its terms, applies only to banks organized 
after its enactment. It was last amended and re-enacted in 1935, 
and we are quite strongly of the opinion that its provisions were in- 
tended at that time to operate prospectively. 


However, since there is no other statute which deals with the 
matter of requirements for capital stock, and the clause which we 
have quoted above, from Section 8-153, must have reference to some 
other section of the banking law, it seems to us that the only pos- 
sible method of construction would be to construe these statutes to- 
gether and, therefore, to consider Section 8-153 as prohibiting the 
reduction of the capital of any bank below the limits set out in 
Section 8-122. 


The remainder of your letter has to do with various sections 
regulating the banking business, and placing restrictions based gen- 
erally upon the amount of either capital or capital stock. The 
questions presented are, generally, as to what affect would be pro- 
duced by a reduction of capital steck effected by the retirement of 
preferred stock, and substitution of capital notes or debentures. 
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There are two provisions in Section 8-122 which were inserted 
therein by amendment in 1935, the first of which is as follows: 


“Provided, that each commercial bank hereafter organized, 
having a paid-up capital stock of less than twenty-five 
thousand dollars and until its paid-up capital stock is in- 
creased to twenty-five thousand dollars, shall, in January 
of each year, file with the Department of Banking upon 
blanks furnished by it a sworn statement of its average 
daily deposits for the preceding calendar year; the De- 
partment shall thereupon issue an order to each such bank, 
whose average daily deposits for the preceding calendar 
year was more than ten times its combined paid-up capital 
and surplus, to increase its paid-up capital stock to an 
amount which, together with its surplus, shall equal ten 
per centum of such average daily deposits; within sixty 
days after receipt of said order such bank shall, by ap- 
propriate proceedings, increase its paid-up capital stock to 
said amount and file with the Department of Banking a sworn 
statement of its compliance with said order.” 


The second, which was likewise inserted in 1935, is as follows: 


“*** All commercial banks hereafter organized, having a 
paid-up capital stock of less than twenty-five thousand dol- 
lars and until the paid-up capital stock has been increased 
to twenty-five thousand dollars, shall not accept deposits 
from any one person, firm or corporation in the aggregate 
amount of more than fifty per centum of its paid-up capital 
stock.***” 


In our judgment, these provisions were intended to operate pro- 
spectively, and would affect only banks organized subsequent to the 
date the 1935 amendment became effective. 


Section 8-122, as amended, also contains a provision that banks 
with less than $25,000 capital shall not invest in excess of 30% of 
their paid up capital stock in banking house, furniture and fixtures. 
We are inclined to the view that this would be a limitation merely 
upon the original investment. We do not think it would follow 
that if the amount of capital stock be reduced, the bank should be 
compelled to dispose of its banking house, furniture and fixtures and 
acquire other property of less value. The statute does not say so. 
The purpose was to prevent too large an investment in the first in- 
stance and not to prevent continuance of the investment as made. 
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As to the proper construction of Section 8-136 Compiled Statutes, 
Supplement 1935; while a capital note or debenture is by way or 
being a bill payable, we do not think it comes within the purview of 
the statute in question. In other words, we do not think capital notes 
or debentures are such bills payable as are referred to in that section, 
and in this we are supported by the fact that this section has existed 
for many years, whereas the statute authorizing the issuance or 
capital notes and debentures was not passed until 1935. 


We are further of the opinion that in determining the aggregate 
amount of rediscounts and bills payable under this Section, capital 
notes and debentures may be considered as a part of its paid up cap- 
ital, and surplus. 


In like manner, we think capital notes or debentures may be 
considered a part of the paid up capital and surplus of the bank 
under Section 8-150 Compiled Statutes, Supplement 1935, for the 
purpose of determining the limit of loans made to customers of the 
bank. 


We have tried to cover all the sections which are mentioned in 
your letter, but if we have overlooked any we will be glad to have 
you call same to our attention. 


We may add that we concur both with your department and 
with Mr. Matthews in the advisability of the plan proposed, and be- 
lieve it will be a benefit to the state banks of Nebraska. 


We feel that the terms “paid-up capital and surplus’ as used in 
Sections 136 and 150 were not intended to be restrictive, but rather 
to embrace all capital assets and since the passage of Section 8-411, 
Compiled Siatutes, Supplement 1935, are to be taken and understood 
as including capital notes or debentures. 


EDWIN VAIL, Assistant Attorney Generai 


APPLICATION TO BANKS. 


August 20, 1937. 
Mr. Paul Jones, Bureau of Securities, Building. 
Dear Sir: 


In your letters of August 5 and 6, two questions are involved: 
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1. Whether banking corporations may act as brokers in 
dealing in securities without first having secured a broker’s 
permit under the above law. 


2. Whether the law applies to national banks as well as 
and to the same extent as to state banks. 


Both state and national banks must have a broker’s permit if 
they act as brokers of securities. 


However, under paragraph 2 of section 2 of the act, quoted in 
your letter of August 5, a broker is defined as one dealing or trading 
in securities as principal or as agent for commissions, earnings or at 
a profit. We are advised from the copies of letters from state and 
national banks, submitted by you, that a great many banks in this 
state do not deal or trade in securities as principals or as agents for 
commissions, earnings or at a profit, but merely handle the purchase, 
sale and exchange of securities for their customers as a courtesy or 
accommodation to the customers, making only a nominal service 
charge for such services, and charging no commission and making 
no earnings or profit therefrom. It is our opinion that a banking 
corporation whose operations with respect to securities are thus limit- 
ed, and who do not regularly engage either as principal or as agent 
for commissions, earnings or profits as a part of their business and 
merely impose a reasonable service charge for handling the secur- 
ities of their cusomers is not acting as a broker within the meaning 
of the blue sky law, and should not be required to obtain a broKer’s 
permit thereunder. 


With respect to national banks, it is our opinion that the blue 
sky law applies to them exactly in the same manner as to state banks. 
The fact that section 24, Title 12, U. S. C. A. provides: 


“The business of dealing in securities and stock by the as- 
sociation shall be limited to purchasing and selling such 
securities and stock without recourse, solely upon the order, 
and for the account of, customers, and in no case for its 
own account, and the association shall not underwrite any 
issue of securities or stock:’’ 


does not prohibit the state legislature from applying the blue sky 
law to national banks as well as state banks. The federal statute 
itself prohibits national banks from dealing as principal in securities 
and stocks not specifically excepted by such Federal law, but the 
state blue sky law applies to all national banking transactions au- 
thorized by the Federal statute in so far as such transactions relate 
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to the handling of securities upon the order, and for the account of 
vustomers, since the blue sky law is not within the prohibitions sug- 
gested by the rule laid down in Jennings v. U. S. Fidelity & Guaranty 
Co., 79 L. Ed. 869, and Lewis v. Fidelity & Deposit Company of Mary- 
land, 79 L. Ed. 1425, as follows: 


“A national bank is subject to state law, unless the law interferes 
with the purpose of its creation, or destroys its efficiency, or is in 
conflict with some paramount Federal law.” 


MILTON C. MURPHY, Assistant Attorney General. 


ADMISSION TO SOLDIERS’ HOME 


November 1, 1937 
Mr. €. W. Eubank, Board of Control, Lincoln, Nebraska 
Dear Mr. Eubank: 


You ask our opinion as to whether a Civil War Veteran’s widow, 
formerly living at the Old Soldiers and Sailors Home, but who remoy- 
ed therefrom and married another Civil War Veteran, whom she 
has divorced, is entitled to reenter the home as the widow of a deceas- 
ed veteran. 


The rights of this party to reenter the home in question arises 
from and is covered by section 80-301, Comp. St. Supp. 1935. This 
section provides that any widow of any deceased civil war veteran 
shall be entitled to live in the home in question, if she is in dependent 
circumstances as therein set forth. 


There is nothing contained in said statute that conditions such 
widow's right to reenter this home upon her remaining unmarried 


Accordingly it is our opinion that she is now entitled to be ad- 
mitted to said home for the reason that she continues to be and now 
is the widow of her deceased husband, notwithstanding her second 
marriage and divorce, as above stated. State v. Verner, 33 S. Car. 
277, 9 S. E. 113, 48 C. J. 788. 


BERT L. OVERCASH, Assistant Attorney General. 


OPINIONS 41 


ELIGIBILTY OF WIDOWS TO SOLDIERS AND SAILORS 
HOME 


November 23, 1938 
Board of Control, State House. 


Gentlemen: 


Answering yours of October 25, I believe the admission of 
mothers and widows of deceased service men to Nebraska Soldiers 
and Sailors Homes is governed by the provision of Section 80-301 
Compiled Statutes, Supplement 1937. No limit is placed on the ex- 
tent of the marriage of the widow whose husband died in the service 
or was honorably discharged and subsequently died. The ten year 
limitation applies to wives of service men admitted. Section 80-304 
Compiled Statutes 1929 simply prevents a wife becoming eligible to 
care in the home unless previously eligible. Widows are also sub- 
ject to the provision in Section 80-301 as to residence, age and de- 
pendency on charity. 


I would incline to the view that the Commandant at Grand 
Island is right and the widow he speaks of should be admitted. 


EDWIN VAIL, Assistant Attorney General. 


FEES IN WORKMEN’S COMPENSATION COURT CASES 


January 20, 1938. 
Mr. Ira H. Moss, Clerk of the District Court, O’Neill, Nebraska. 
Dear Sir: 


We have your request for an opinion as to what fees are prop- 
erly chargeable by a clerk of the district court in workmen’s compen- 
sation cases. 


You of course appreciate that we are permitted to render official 
opinions only to state officers and in certain matters to county at- 
torneys and therefore the views expressed herein are those of the 
writer only. 
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There are a few provisions in the Workmen’s Compensation Act 
passed in 1935 specifically authorizing the charging of fees for defin- 
ite services. These include section 48-177 providing that a fee ot 
$1.00 may be charged for the filing of a transcript of judgment in 
such cases, and section 48-140, providing that a fee of $1.00 may be 
charged for filing, docketing and indexing an application for a lump 
sum settlement. Both of the above sections are in the 1937 Sup- 
plement. 


With reference to other fees, it is my opinion that the language 
in section 48-175, Comp. Stat. Supp. 1937 is controlling wherein it 
states ‘“‘No filing fee shall be charged by the clerk of any court for 
any service required by this act.” 


It seems to me that the decision of our Supreme Court in the case 
of Scett v. Dohrse, 130 Neb. 847, supports the conclusion that except 
as otherwise specifically provided in said compensation act, no filing 
fees are to be charged by the clerk of any court for any services in 
workmen’s compensation cases. 


The Scott decision also contains dictum that under our com- 
pensation law, no costs are chargeable by any district court clerk 
for any services rendered in a compensation case except as specif- 
ically provided therein and whether or not such costs comprise what 
are technically described as “filing fees.” In this connection said 
decision states: 


“The legislative enactment which is quoted above provided 
that no costs be charged by the clerk of any court for ser- 
vices rendered in a compensation case, and it clearly in- 
dicated a legislative intention to relieve the parties of the 
payment of costs except as noted above in a specific pro- 
vision for one dollar for filing a transcript of a judgment in 
the office of the clerk of the district court.*** 


“It is apparent throughout the act the the legislative in- 
tent and purpose was to furnish a quick and sure method 
of adjudicating compensation claims without expense to the 
injured workmen.” 


Following the language of the Scott decision, it is the opinion 
of the writer that no fees should be charged in a compensation case 
other than those specifically authorized in said act. 


BERT L. OVERCASH, Assistant Attorney General. 
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CONTINUANCE OF REHEARINGS. 


January 26, 1938 


Hon. Frank M. Coffey, Presiding Judge Nebraska Workmen’s Com- 
pensation Court, Lincoln, Nebraska. 


Dear Judge: 


You request our opinion as to whether the compensation court 
may continue a rehearing beyond the period provided for in section 
5 (48-174, C. S. Supp. 1937) of the Workmen’s Compensation Act. 


Said section of the statutes provides that when rehearings are 
requested by either party, the court shall immediately serve upon the 
opposing party a copy of such application for rehearing and “within 
thirty days thereafter shall proceed to hear said cause de novo, and 
a shorthand record shall be made of all testimony and evidence sub- 
mitted in such proceeding.” 


You advise that the practice has been for you to set down cases 
for rehearing within the specified thirty days and when it is im- 
possible to hear same at the designated time, you obtain a stipula- 
tion of the parties, if possible, for a continuance. You ask whether 
or not the court is dispossessed of jurisdiction if it becomes imposs- 
ible to hear such a case with in the specified time and the same is 
continued without a stipulation of the parties. 


It would appear that in order to disposses the court of juris- 
diction in such a situation, the statutes would have to clearly indicate 
that such was the intention of the legislature. Ordinarily no error 
could be asserted by either party because of such a continuance. 4 C. 
Je S54. 


It has been held that provision in a workmen’s compensation 
act, as to the time and place of trial, must always receive a reason- 
able and not an arbitrary interpretation. 71 C. J. 1145. 


In our opinion it is significant that said act does not specifically 
provide that the court shall hear the case upon rehearing within the 
specified time. Instead the act provides that the court “shall pro- 
ceed” to hear the case within that time. The word “proceed” is de- 
fined in our standard dictionary to mean ‘‘to go on or forward”. In 
50 C. J. 426 this term is defined as follows: 


“To act by method; to begin and carry on; to begin and 
carry on a series of acts or measures, according to certain 
methods; to carry on some series of actions;*** 
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Where matters of procedure in courts or actions are invol- 
ved, to conduct; to begin and carry on an action or pro- 
ceeding, to begin and carry on a legal action, to commence 
and carry on a legal process.” 


In several compensation cases, it has been held that the term 
“proceed” means to “begin.” Tocci v. Maryland Casualty Co. 168 
N. E. (Mass.) 744; 67 A. L. R. 236; Brabon v. Gladwin Light Co., 
167 N. W. (Mich.) 1024. 


It is our opinion that said act is to be interpreted as requiring 
a rehearing of a compensation case to be set for trial within the spec- 
ified thirty days, but as authorizing the compensation court in a 
proper case to continue such rehearing upon its own motion. Any 
other interpretation. in our opinion. is contrary to the letter and the 
spirit of the act and would tend to create an unnecessary hardship 
upon both the compensation court and its litigants. With the in- 
creased volume of cases to be reheard by said court, it is evident 
that it may become absolutely impossible to begin the actual re- 
hearing of all cases within the specified thirty days. 


It is evident that in order for the compensation court to handle 
rehearings in an expeditious manner, it is necessary for such court 
to have the right to continue cases upon its own motion in a proper 
case. This follows since the length of trials upon rehearing cannot 
definitely be forecast. 


We are further supported in our conclusion by consideration of 
the inherent right of courts to regulate the continuance of matters 
before them and the discretion which they possess with reference 
to the setting of cases for trial. In 12 C. J. 828 this principle is 
stated as follows: 


“The legislature may prescribe the terms of court at which 
eases shall stand for trial and forbid a continuance. a dis- 
continuance, or a nolle prosequi, without cause shown and 
only with the consent of the court, but the legislature may 
not fix the time for the trial of a cause in such terms as to 
exclude the exercise of discretion by the court.” 


lt has been held that the Workmen’s Compensation Court has 
exclusive original general jurisdiction in all workmen’s compensation 
matters. Zurich C. v. Walker, 128 Neb. 327; McIntosh v. Standard 
Oil, 121 Neb. 92, 71 C. J. 959, 963. 


It is our opinion that the Workmen’s Compensation Court comes 
within the scope of the rule above quoted from Corpus Juris. 
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In our conclusion we have not overlooked the well settled rule 
that where jurisdiction of a court is specifically provided to exist for a 
limited time only, such jurisdiction is lost on the expiration of such 
period. 15 C. J. 826. We do not think that this principle applies in 
the situation presented herein. 


We further recognize that our supreme court has never passed 
upon this question and that it would be advisable in the public in- 
interest for it to do so at the very earliest convenience. While we are 
confident that the court will sustain the principles herein expressed, 
we trust that your court will do its utmost to dispose of rehearings 
within the time stated until our court has had an opportunity to make 
a definite ruling in this situation. 


BERT L. OVERCASH, Assistant Attorney General. 


NEBRASKA WORKMEN’S COMPENSATION COURT—PLACE 
AND TIME FILINGS ARE TO BE MADE 


May 22, 1937 


Hon. Frank M. Coffey, Presiding Judge, Nebraska Workmen’s Com- 
pensation Court, Lincoln, Nebraska. 


Dear Judge Coffey: 


We have your request for an opinion as to where filing of 
pleadings and papers in the Nebraska Workmen’s Compensation Court 
must be made. You also ask our opinion as to whether pleadings 
and papers are to be dated as having been filed the day same are 
received by the clerk of such court in the office of the court in the 
state house. 


There does not appear to be any statutory provision designating 
a specific location for the Nebraska Workmen’s Compensation Court. 


Section 15 of the act, creating the court (Session Laws, 1935, 
chap. 57, Sec. 48-176, Comp. St. Supp. 1935) provides that disputed 
claims when heard before a single judge are to be heard “in the 
county” in which the accident occurred. Section 26-108, Comp. St. 
Supp. 1935, provides that the county shall provide “suitable rooms 
and offices’ for the various courts of the state including the “com- 
pensation court.” 
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The absence of a statute fixing a definite location for the Work- 
men’s Compensation Court is to be contrasted with the statutes def- 
initely fixing a situs for county and district courts and the supreme 
court of Nebraska. Sections 27-205 and 27-501, Comp. St. 1929, 
and Section 27-303, Comp. St. Supp. These statutory provisions con- 
stitute a judicial limitation upon the power of such courts to act 
and function. Shold v. Van Treeck, 82 Neb. 99. 


We note that the act creating the compensation court provides 
in section 7 (48-168, Comp. St. Supp. 1935) that the clerk “shall 
keep a full and true record of the proceedings of said court, issue all 
necessary notices, and writs, superintend the clerical business of 
said court, and perform such other duties as the said court may 
prescribe.” This provision would indicate that the legislature con- 
templated a definite situs being fixed for the compensation court 
to take care of the records pertaining thereto. 


We also observe that section 6 of said act (48-167, Comp. St. 
Supp. 1935) provides that the “Nebraska Workmen’s Compensation 
Court may adopt all reasonable rules necessary for carrying out the 
intent and purpose of this act.” 


It has been stated as a general rule that where no specific 
place for holding court is specified by the constitution or statutes, 
court “may be held, at the discretion of the judge or judges author- 
ized to hold it, any where within his or their territorial jurisdiction.” 
15 C. J. 896. 


In the case of Uerling v. State, 125 Neb. 374, our court said: 


“Subject to conformity to constitutional and statutory lim- 
itations and provisions, courts have inherent power to make 
reasonable rules for the regulation of their practice and 
the conduct of their business. 15 C. J. 901-915.” 


It is our opinion that under the statutory provisions creating 
the Nebraska Workmen’s Compensation Court and the authorities 
above reviewed it is within the power of said court, by its own rule, 
to fix a single or multiple situs for the maintenance of its own records 
and for the filing by litigants and others of pleadings and papers 
therewith. 


With reference to the question as to when pleadings and papers 
are to be recorded as filed in the Workmen’s Compensation Court, 
the following principles from 49 C. J. 651 are controlling: 


“Handing a paper to the clerk outside his office and ob- 
taining his indorsement of filing thereon does not consti- 
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tute a filing in his office. When a pleading is mailed to 
the proper officer for filing, the date of its receipt and not 
the date of mailing is the date of filing, and if he never 
receives it there is no legal filing.” 


BERT L. OVERCASH, Assistant Attorney General. 


SECTION 3, ARTICLE X, NEBRASKA STATE CONSTITUTION 


October 5, 1938 
The Central Public Power and Irrigation District, Hastings, Nebr. 


Gentlemen: 


We beg to acknowledge receipt of your letter of August 27, 
relative to the proper construction of the above section of our state 
constitution. 


Section 8, Article X, provides as follows; 


“No public utility corporation or common carrier shall con- 
solidate its stock, property, franchise or earnings in whole 
or in part with any other public utility corporation or 
common carrier owning a parallel or competing property 
without permission of the Railway Commission; and in no 
case shall any consolidation take place except upon public 
notice of at least sixty days to all stockholders, in such 
manner as may be provided by law. The legislature may by 
law require all public’ utilities and common carriers to ex- 
change business through physical connection, joint use, con- 
nected service or otherwise.” 


Previous to its amendment by the Constitutional Convention of 
1920, it provided as follows, being then Section 3, Article XI of the 
Constitution: 


“No railroad corporation, or telegraph company, shall 
consolidate its stock, property, franchises or earnings 
in whole or in part, with any other railroad corpor- 
ation or telegraph company owning a parallel or com- 
peting line; and in no case shall any consolidation take 
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Place except upon public notice of at least sixty days, to 
all stockholders, in such manner as may be provided by law.” 


The object and purpose of the amendment is thus set out in the 
text of the “Proposed Amendments to the Constitution of the State 
of Nebraska, as adopted by the Constitutional Convention, 1919-20”, 
issued as an official statement of the proceedings of the constitutional 
convention. 


Explanation: 


“Amended Section 3 permits consolidation of all public 
service corporations when authorized by the Railway Com- 
mission and further provides that the legislature may re- 
quire all public service corporations to exchange business. 
“The present Section 3 forbids the consolidation of Rail- 
roads and Telegraph companies only.” 


In Volume II of the proceedings of the Constitutional Convention, 
pp. 1859 and 1867, may be found a discussion of the amendment 
which was proposed to the old section of the constitution, which was 
proposal No. 277. It would appear that the consolidation of rail- 
roads, telegraph or express companies was entirely forbidden by the 
old section of the constitution. The purpose of the convention seems 
to have been to remove this condition and to permit such consol- 
idations, but to provide for regulation. The term “public utility 
corporation’? was advisably used for the purpose of including corpora- 
tions other than common carriers doing business affecting the public 
interest. Nowhere, however, in the discussion is it indicated there 
was any intention to cover any class of public utilities other than 
private corporations. That seems to be assumed in the discussion 
and the only mention there is of publicly owned utilities is the ap- 
parent assumption that they are not covered by the amendment. For 
example, it is stated on page 1864: 


“Mr. Peterson: I would like to call the Committee's at- 
tention to one group of utilities that would be outside of 
the scope of a constitutional restriction. For instance, a 
lighting company that serves a group of municipalities, 
reaching into several cities desiring to consolidate with other 
companies of a similar character or a public utility. No 
municipality would have jurisdiction over all of it, and if 
any consolidation should take place at all, it should be sup- 
ervised, and if supervised this would be the tribunal where 
it should be.” 
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It is also stated on page 1865: 


“Mr. Votava: The gentleman from Custer, Mr. Taylor, has 
said that we are giving control over common carriers as to 
rates, ete., to the Railway Commission, but we have said 
in that section that there may not be other powers which 
might be given this Railway Commission. Is there any- 
thing to prevent the legislature from giving control over 
rates, capitalization and other things to the Railway Com- 
mission of other public utilities? 


“Mr. Taylor: Only as to those publicly owned, and we 
specifically say they shall not exercise this supervision over 
these utilities, and we leave privately owned public utilities 
to the mercy of the legislature.’’ 


There has never, to our knowledge, been any attempt to invoke 
this section of the constitution as to municipalities or public corpor- 
ations. Further, as you point out in your letter: 


“The public power district which I represent, and other 
districts of the same general type in Nebraska, were, as 
you know, organized under the Enabling Act known as 
Senate File No. 310 (Section 70-701, et seq., C. S. Supp. 
Neb. 1935). Under this Enabling Act these districts were 
defined and described as a ‘public corporation or political 
subdivision of this state.” 


“In 1937 certain amendments occurred to the Enabling Act 
(Section 70-701 et seq., C. S. Supp. Neb. 1937), and in the 
amendatory Enabling Act the districts when created ‘shall 
be a public corporation and political subdivision of this 
state.’ This Act, as you know, was upheld in toto in State 
ex rel. Loseke v. Fricke, 254 N.W. 409.*** 


“A reading of the foregoing section (Sec. 3, Art. X, Con- 
stitution) together with the other sections in pari materia, 
expressly indicates that the Iegislature was dealing with 
private corporations issuing stock which was privately own- 
ed. » Section 75-1302 C. S. 1929 defines public service cor- 
porations. 14 C.J. 91 says ‘A “public service corporation” 
may be defined as a corporation which although organized 
and controlled by private persons and for private profit, 
is for the purpose of serving the public generally in con- 
sideration of which it is given the power of eminent domain 
or granted other special power or privileges.’***”’ 
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We are, therefore, of the opinion that the Central Nebraska 
Public Power and Irrigation District, which is a public corporation 
and a political sub-division of this state, organized under Section 
70-701 and following, Compiled Statutes, Supplement 1937, commonly 
known as Senate File No. 310, is not a public service corporation 
within the intent and purview of Section 3, Article X of the Con- 
stitution. 

EDWIN VAIL, Assistant Attorney General. 


INCORPORATION,—AMERICAN LEGION POSTS. 


June 3, 1938 
Mr. V. A. Kessler, Adjutant, American Legion, Sutherland, Nebraska. 


Dear Mr. Kessler: 


You say that your post wishes to incorporate and that you have 
been advised by Mr. Patterson, Dept. Adjutant of the American Legion 
in Nebraska, that all that is necessary is to place on file a copy of 
your charter with your county clerk. You ask us to confirm this in- 
formation. 


We are satisfied that Mr. Patterson is thoroughly familiar with 
his work as adjutant of the Legion and that he has no doubt advised 
you correctly. 


Section 24-607, C. S. 1929, specifically the state department of 
the American Legion. It provides that the state organization shall 
file with the Secretary of State a certified copy of its charter, and 
then further provides that ‘‘each of the subordinate organizations*** 
working under a charter from a state***organization shall for itself 
file with the clerk of the county in which such subordinate organiza- 
tion is located, a copy of the charter or constitution under which it 
is working, duly certified as a true copy thereof, by the secretary or 
other like officer thereof under the official seal thereof, and such 
societies shall be thereafter entitled to all the privileges and rights 
incident to bodies corporate, so long as they retain fheir respective 
organization and charters aforesaid.” 


Under that statute it would seem that all you have to do is to 
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file a certified copy of your charter with the county clerk in order 
to be entitled to the rights and privileges of a corporation. 


FRANCIS V. ROBINSON, Assistant Attorney General. 


LEGISLATIVE BILL NO, 245, COUNTY BUDGET ACT 


January 8, 1938 
Honorable William H. Price, Auditor of Public Accounts, State House. 
Dear Mr. Price: 


We have received transmittal of certain letters received by you 
with reference to the above act. The questions involved in these 
letters are summarized and answered as follows: 


1. Are fees collected by various county officers on and prior 
to December 31, 1937, to be recorded separately from such fees 
received during 19382 


Yes. Section 4 of the Budget Act requires that the “means of 
financing the budget for the current year” shall be “contrasted with 
the corresponding figures for the last completed fiscal year and the 
year in progress.’ As we interpret this provision the term ‘‘current 
year” for which the budget is provided, refers to the same year as 
the “‘year in progress.” Apparently it is contemplated that in bud- 
geting for the whole of the year in which the budget is prepared, the 
experience of the months already past during such year is to be 
set forth in the budget and considered. 


2. If the 1937 levy has been expended up to eighty-five per 
cent and there still remains 1937 claims unpaid, may the county 
issue general fund warrants after the estimate is made in 1938 for 
county officers’ salaries and actual operating expenses of the county 
officers? 


Ordinarily warrants cannot be drawn if there is no cash in the 
fund until after the actual making of the levy in August. However, 
it is our opinion that warrants for the purpose stated may lawfully 
be issued monthly even though there be no cash in the fund prior to 
the August levy. 
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3. May a road dragging fund be opened for each supervisor and 
funds be pro rated by the county treasurer to each of the seven funds 
so created instead of continuing one fund for all supervisors? Also, 
if such can be done, may gasoline tax money be included therewith? 


Legislative Bill No. 158 (Session Laws, 1937, page 565) pro- 
vides that certain gasoline tax receipts become a part of the county 
road fund. That fund is provided for in section 39-206, Compiled 
Statutes, Supplement, 1937. Said section specifically provides fhat 
all funds in the county under township organization for such road 
purposes shall be paid “to the county and shall belong to the said 
county and shall constitute a county road fund,’ and shall be ‘‘ex- 
pended by the county board for the benefit of all the county roads.” 


It is our opinion that separate supervisor accounis for such 
road funds cannot be created. While the county board may use 
their own system of expending these funds, the law contemplates that 
all such money will be spent where needed and where it will do the 
most good. There is nothing in the law that will justify a division 
of any such money by the supervisor districts. 


4. If the county general fund at the time of the county es- 
timaie in January has an unexpended balance of $40,000 and the 
estimated expenditures for the ensuing year will total $75,000, will 
the actual levy in August be the difference between said sums or 
$35,000? 


Assuming that the said unexpended balance of $40,000 is not en- 
cumbered, it is our opinion that the levy made in August in the sit- 
uation stated would be such as would be calculated to raise the sum 
of $35,000. 


We are returning herewith letters forwarded to us. 


BERT L. OVERCASH, Assistant Attorney General. 


LEGALITY OF COUNTY TREASURER CARRYING WARRANTS 
IN CASH ACCOUNTS 


August 10,1937. 


Hon. William H. Price, Auditor of Public Accounts, Lincoln, Nebraska. 
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Dear Sir: 


You advise that the county treasurer’s office of Keya Paha county 
is carrying in its cash fund warrants drawn upon the county road 
fund in the amount of $4,265.47; county bridge fund, $1,997.43; 
and county general fund, $2,258.25, a total of $8,521.15. You advise 
that these warrants are dated from December 17, 1919, to January, 
1928, and that these warrants have been wholly disregarded in mak- 
ing subsequent tax levies. You ask whether this practice is legal 
and, if not, who is liable therefor, and whether a judgment may be 
secured upon these warrants as a basis for levying a special judg- 
ment levy. 


It is clear that under our statutes the general and special funds 
of counties are separate and distinct and warrants in payment of 
valid claims are to be drawn upon, paid from, or registered against 
the ‘proper fund” therefor and no other fund. Sections 77-2401, 
2402, 2403, 2404, Comp. St. 1929. 


There is no duty or right on the part of the county treasurer 
to use general funds to pay or take up warrants drawn upon special 
funds. Hall v. State, 54 Neb. 280. 


Furthermore, warrants can be paid out of the specific funds 
upon which drawn only when payment therefor is budgeted and 
provided for in advance, and a “county warrant issued against the 
general fund of a certain year is not payable out of the general 
fund of a subsequent year.”’ Mann v. Clark, 79 Neb. 263. 


It is the duty of the county treasurer, specifically enjoined by 
statute, to handle the funds of the county in the manner above de- 
scribed. Section 26-1301, 1302, Comp. St. 1929. 


The official liability of the county treasurer and his bondsmen 
has been defined as follows: 


“For all wrongful acts or omissions of a public officer 
within the limits of what the law authorizes or enjoins upon 
him as such officer his sureties are liable.” 


State v. Moore, 56 Neb. 82 
Blaco v. State, 58 Neb. 566 


We are of the opinion that the fiscal practice above described 
is: unlawful and that the officials responsible therefor and their 
bondsmen are liable in an appropriate action. 
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We do not think that the county is in a position to obtain a 
judgment against itself upon either of these warrants in order to 
thereby make a special judgment levy. Whether the payment of 
such warrants can be made otherwise will depend upon the fiscal 
situation of the county, which is not adequately disclosed to us at 
this time, 


BERT L. OVERCASH, Aszistant Attorney General. 


POWER OF COUNTY ASSISTANCE BOARDS TO APPOINT 
PERSONNEL 


August 17, 1938 


Mr. Neil C. Vandemoer, Director, Department of Assistance, State 
House, Lincoln. 


Dear Mr. Vandemoer: 


Reference is made to a letter received by Mr. Eubank, a member 
of the State Board of Control, dated August 4, 1938, from Frank Bane. 
Executive Director of the Social Security Board. 


Mr. Bane called attention to the fact that section 2 (a), Title 
I, of the Social Security Act provides in subdivision (3) that a state 
plan for old age assistance must either provide for the establish- 
ment or designation of a single state agency to administer the plan, 
or provide for the establishment or designation of a single state 
agency to supervise the administration of the plan. In submitting 
this state’s plan, the opinion of the attorney general was submitted 
in support thereof and in said opinion, dated August 11, 1937, the 
following statements were made: 


“I, That the State Assistance Committee is authorized to 
formulate manuals of instructions and to establish rules and 
regulations for the supervision of county assistance com- 
mittees in respect of all essential details of procedure and 
administration. This, in our opinion, would include the 
right and duty to make reasonable rules for the purpose 
of the establishment of personnel standards to be observed 
in the selection of employees for the purpose of the admin- 
istration of the laws in question within the counties, but 


OPINIONS 55 


it is not within the province of the state assistance com- 
mittee to select personnel for the counties, nor to re- 
quire the counties to appoint persons whom they may des- 
ignate. 


“2. The standards prescribed by the state assistance com- 
mittees must be reasonable and not arbitrary. They should 
have some regard to the differences in situation between 
counties as to the amount of population and number of 
relief cases to be served, and the amount of funds which 
will be distributed. The purpose of the regulations should 
be primarily to promote efficiency rather than to require 
any arbitrary standard in the individual.” 


Mr. Bane says in his letter, “‘The Attorney General has now in- 
terpreted sections of the law which provide that a county assistance 
committee ‘may employ such clerks and assistants as may be nec- 
essary to enable it properly to administer {ts duties,’ as not limiting a 
committee in the selection of its employees ‘to persons who have 
been certified by the Board of Control as competent to perform such 
duties.’” 


Mr. Bane further says, “We think this opinion is at variance 
with the Attorney General’s opinion of August 11, 1937, which up- 
held the right of the Board of Control to enforce compliance by the 
county agencies with rules and regulations established by the state 
agency.” 


Reference has also been made in conferences with representa- 
tives of the Social Security Board and your office to a letter written 
by the attorney general to Mr. E. F. Margaret, Director of Assistance 
of Douglas County, dated July 27, 1938, in which the opinion was 
expressed that the county board might exercise its independent judg- 
ment according to any standards that it might adopt in selecting its 
employees. 


We have been asked to clarify these opinions to the end that a 
satisfactory response may be made by you to Mr. Bane. 


We think the difficulty, which has arisen, arises largely from 
the fact that the controlling consideration in the letters of June 30th 
and July 27, 1938, was to make it clear that the selection of per- 
sonnel in the various counties lay exclusively with the county boards 
and that the law did not contemplate that the State Assistance Roard 
shouid interfere with the free exercise of that right by the county 
boards. This, of course, was wholly covered in our ‘etter of August 
11, 1937, in which we expressly say: 
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“it is not within the province of the state assistance com- 
mittee to select personnel for the counties, nor to require 
the counties to appoint persons whom they may designate.” 


We take it that the Social Security Board has no quarrel with 
this statement, inasmuch as it was contained in the opinion upon 
which the state plan was approved. 


Further in subdivision (5) of section 2 (a), Title I, of the 
Social Security Act, the matter of selection, tenure of office, and 
compensation of personnel is expressly excluded from the require- 
ments for the state plan, which are required thereby to be submitted 
to the Social Security Board for approval. 


It is undoubtedly true, however, that it was the intention of 
the Social Security Act that the Social Security Board should have a 
single agency to deal with in each state, to whom it might look to 
see that the personnel standards within the counties were properly 
maintained. In like manner, as we pointed out in our letter of 
August 11, 1937, our own legislature has given the State Assistan ¢ 
Committee general superintendence and direction of the Social Secur- 
ity acts effective in Nebraska, and, as we stated therein, we think that 
the State Assistance Committee may prescribe reasonable qualifica- 
tions for personnel and that the counties in making their selection 
imay be required to conform to those standards. 


This does not mean, however, that the State Assistance Com- 
mittee shall select the personnel or that they may establish a register 
or list of eligibles and compel the counties to select their help there- 
from. If the counties through voluntary cooperation agree with the 
state board to abide by such method of selection, the same would, 
of course, be unobjectionable; but if any one or more counties see 
fit to pursue some independent method whereby personnel is selected, 
having the qualifications prescribed by the state board, we think they 
are well within their rights. 


We believe our conclusion to be altogether logical. If the 
county boards select personnel which is inefficient and incompetent, 
the state committee should and does have the right to insist upon 
the dismissal of such personnel and the employment of competent 
persons to the end that the state and federal laws may be fairly 
administered. However, so long as the committee selects competent 
people, who comply with reasonable standards, which the state board 
may establish, we think they may do so in any way they choose. 


Stated more concretely, the system which the state board is 
seeking to put into effect, whereby a register of eligibles will be 
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ereated for the benefit of county boards of the state in making ap- 
pointments of personnel, has never been submitted to our office for 
approval. We did not know that the same was in effect until after 
it had been placed in operation. It has been represented to us that 
all except three or four counties are voluntarily cooperating in such 
system. If so, we would see no objection to their continuing to do 
so. As to the counties which do not desire to cooperate, we think 
they have the right under our law to select their personnel by any 
means they may see fit, subject to the right of the state board to 
prescribe reasonable qualifications, which the personnel employed 
must satisfy. 


We believe that thus interpreted and applied our state plan con- 
forms to the requirements of the Social Security Act. 


We trust that we have clarified the opinions in question to which 
reference has been above made. 


EDWIN VAIL, Assistant Attorney General 


POWER OF COUNTY BOARD TO FIX BOND OF DEPUTY COUNTY 
TREASURER 


December 17, 1937. 


Mr. Farley Young, Deputy County Attorney, Lancaster County Court 
House, Lincoln, Nebraska. 


Dear Mr. Young: 


You recently inquired of this office relative to the power of 
the county board in Lancaster County to determine the amount of 
bond to be posted by the deputy county treasurer in Lancaster County. 


Section 12-120, C. S. Nebr. 1929, provides as follows: 


“Deputies shall, except as otherwise specifically provided, 
give bond in the same manner and for the same sum as 
their principals.” 


ft would appear from the above, inasmuch as deputy county 
treasurers are not specifically mentioned in other sections of the 
statute, that such deputies must give the same amount of bond as 
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the county treasurers. It would therefore seem that the county board 
is without discretion to fix a bond in a different amount than that 
already fixed for the county treasurer. 


HARRY GRIMMINGER, Assistant Attorney General. 


RIGHT OF COUNTY JUDGE TO CONTRACT WITH COUNTY 
February 16, 1937 
Mr. Frank Fischer, County Judge, Valentine, Nebraska. 


Dear Sir: 


You ask for an opinion from the attorney general's office as to 
whether you, while you are county judge, have a right to enter into 
a contract with the county for the burial of those whose funeral 
charges are to be paid by the county. 


in answer to your question, I will say that in my opinion the 
statute makes it unlawful for you to enter into such a contract with 
the county. Sec. 26-130, Comp. St. Neb. 1929, reads as follows: 


“No county officer or county surveyor shall in any manner, 
either directly or indirectly, bé pecuniarily interested in or 
receive the benefit of any contracts executed by the county 
for the furnishing of supplies or any other purpose; neither 
shall any county officer or county surveyor, furnish ony 
supplies for the county on order of the county board, with- 
out contract.” 


You will observe that the statute says that no county officer 
shall be directly or indirectly interested in or receive the benefit of 
any contract for the furnishing of supplies or any other purpose. 
The phrase “or any other purpose,”’ it occurs to me, would clearly 
cover a contract for the burial of those persons whose funeral charges 
are to be paid by the county. 


I think it was intended to emphasize the fact that a county of- 
ficer could not contract with the county for the furnishing of sup- 
plies or for any other purpose and it makes the inhibition just as 
strong against the making of a contract with the county for any other 
purpese as it does against the making of a contract with the county 
for the furnishing of supplies. 


GEORGE W. AYRES, Assistant Attorney General 
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PARTICIPATION OF COUNTY IN CONSTRUCTION OF HIGHWAY 
(STATE) 


March 23, 1937 
Mr. Carl I. Peterson, County Attorney, Hayes Center, Nebraska. 
Dear Mr. Peterson: 


You say that a part of the highway No. 68, in your county, 
which was graded a number of years ago, is lower in the center than 
the abutting property because of erosion. 


You also say that negotiations are pending between the county 
commissioners of Hayes County and the Department of Roads and 
Irrigation for the permanent improvement of this highway. You 
ask our opinion as to the legality of your county and its officials par- 
taking in the project of improving this highway. 


Road districts are not political entities and have no corporate 
or property rights or powers. The authority relating to matters of 
public highways devolves upon the township and counties. Town 
of Denver v. Myers, 63 Neb. 107. 


‘A road overseer, under chapter 39, article VI of the Compiled 
Statutes is subject to the supervision of the county board. 


It would seem, therefore, that the essential question presented 
by you is whether the county has the right and power, acting through 
its proper officers, to enter into the arrangement suggested. 


Article XIV, chapter 39, of our statutes, as amended, deals with 
state highways, their construction and maintenance. These statutes, 
as shown by the decision in Saltzgarber v. Morrill county, 111 Neb. 
392, formerly provided that the counties themselves were to main- 
tain the whole of the state highway system under an arrangement 
with the state for payment for work done. This arrangment was 
later changed by a series of amendatory acts, reviewed in Porter v. 
Lancaster County, 120 Neb. 705, to place the duty of maintaining 
the whole of the state highway system upon the Department of Public 
Works. 


It is to be noted that notwithstanding the shift in responsibility 
resulting from these amendatory acts, a number of oid statutes relat- 
ing to the discharge by counties of its former duties in this regard, 
remained upon the statute books and have never been superseded. 
For example, sections 39-1406 to 89-1411, Comp. St. 1929. 
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The present duty of maintaining the whole of our state high- 
way system is fixed upon the Department of Roads and Irrigation by 
section 39-1404 of the statutes as amended in 1933 and 1935, which 
contains the following provision: 


“provided further that nothing in this section shall be con- 
strued to mean that the Department of Roads and Irriga- 
tion shall be liable for maintenance caused by repairs or 
replacements to water mains, sewers, gas lines, or other 
street or public improvements which are placed beneath 
surface of the streets or pavement thereon, or for snow 
removal or for any other maintenance except that repair 
caused by the natural wear and tear of traffic thereon.” 


Prior to the 1933 amendment to the above section, it also con- 
tained a provision expressly authorizing the counties to enter into 
agreements with the Department of Public Works for the maintenance 


of state highways. 


Repeal of this part of such statute appears to be of no signific- 
ance in our present inquiry, since the question presented is not with 
reference to a matter of maintenance only but with reference to a 
matter of construction and improvement of state highways. 


With this view, section 39-1412, Comp. St. 1929, v.hich reads in 
part as follows, is in point: 


“Funds for the construction of the state and federal high- 
way systems shall be derived from such state revenues as 
may by law be provided. Counties may, if they have funds 
available, assist with such funds in the construction of any 
part of a state or federal highway in such county and when 
such county funds are used, bids shall be received and con- 


tracts awarded.” 


It is observed in this connection that the funds paid by the state 
to the counties from gas tax (See. 66-411, Comp. St. Supp. 1935) 
are paid to the counties with no strings attached that would prevent 
such fund, or any part thereof, from being used for road construct- 


tion or improvement. 


The broad powers of the county board is reflected in Sec. 39-101, 
Comp. St. 1929, which reads as follows: 


“The county board has a general supervision over the publi¢ 
roads of the county with power to establish and maintain 
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them as herein-provided, and to see that the laws in relation 
to them are carried into effect.” 


The foregoing indicates quite clearly io our mind that your 
county has legal authority to participate in the improvement mention- 
ed, under the arrangement suggested. 


in arriving at this conclusion we have not overlooked the case 
of Lynn y. Kearney County, 121 Neb. 122, holding that counties are 
without power, express or implied, to contract with townships, where- 
by, for an agreed consideration, the county will construct and main- 
tain township roads. The principle and reasoning of this decision 
is not inconsistent with our conclusion herein. 


We feel that the work contemplated herein by your county is 
not strict maintenance work within the definition thereof in the 
quoted language from section 39-1404, and that, therefore, such 
work may properly be done by your county and its funds used there- 
for in conjunction with the suggested work of the Department of 
Roads and Irrigation. 


BERT L. OVERCASH, Assistant Attorney General. 


DUTY TO REPAIR COUNTY LINE BRIDGE 


April 8, 1938 
Mr. Henry A. Zikmund, County Supervisor, Ord, Nebraska. 
Dear Mr. Zikmund: 


We reply to your letter of March 18th in which you advise as 
follows: 


“I wish your opinion on a county line river bridge. Sev- 
eral years ago Custer Co. put in a bridge on their own and 
very few valley county people use it, and the mail route 
does not cross. Are we, Valley County, stuck in accordance 
to law to help rebuild or repair it, since there was no agree- 
ment between Valley and Custer counties when this bridge 
was put in. Please advise soon.” 


Section 89-825, C. S. 1929, provides as follows: 
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“Bridges over streams which divide counties, and bridges 
over streams on roads on county lines, shall be built ana 
repaired at the equal expense of such counties: 


Section 39-826, C. S. 1929, provides as follows: 


“For the purpose of building or keeping in repair such 
bridge or bridges, it shall be lawful for the county boards of 
such adjoining counties to enter into joint contracts; and 
such contracts may be enforced in law or equity against them 
jointly, the same as if entered into by individuals, and they 
may be proceeded against jointly by any parties interested 
in such bridge or bridges, for any neglect of duty in refer- 
ence to such bridge or bridges, or for any damages growing 
out of such neglect: *** 


The Nebraska supreme court has in a number of cases inter- 
preted the duty of the counties relative to repair of county line 
bridges. These cases uniformly hold that one of two adjoining coun- 
ties may call on the other to contribute to the repair of such bridge. 
They further hold that a county failing to enter into a contract for 
such repairs, upon specific notice, is subject to suit for iis share of 
the neessary costs. These cases hold that such bridges are a pari 
of the public road system and the question of equal use by the 
citizens of the counties, or which county originally built the bridge, 
has not been treated as material. 


It is, therefore, our opinion that Valley County is, upon proper 
notice, liable for its proportionate cost of such repairs even though 
Custer county originally paid for the construction of the bridge in 
question. 


HARRY GRIMMINGER, Assistant Attorney General 


EMERGENCIES—COUNTY BUDGET LAW 


August 4, 1938 
Mr. Erwin A. Jones, County Attorney-Seward County, Seward, Nebr. 
Dear Sir: 


We beg to acknowledge receipt of your letter of August 1, in 
which you say; 
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“Subsequent to the set up of our budget, the county opened 
two miles of road and it is necessary to build a large bridge 
thereon, which was not made a part and parcel of the 
budget set up.*** 


“IT am wondering whether or not the County Board may 
declare an emergency in order to build the bridge and have 
the road in readiness for WPA work during the winter.” 


Section 26-2111 Compiled Statutes, Supplement 1937, provides as 
follows; 


“The county board may, during the fiscal year, make addi- 
tional appropriations or increase existing appropriations to 
meet emergencies in case of unexpected court costs or ep- 
idemics, floods, fires or other catastrophies, and funds, there- 
for to be provided from unappropriated revenues, if any, 
or from temporary loans.*** 


It will be noticed, however, that the emergencies covered by 
this section are confined to certain specified catastrophies or others 
of like nature. I am inclined to think that the emergency which exists 
could hardly be termed a catastrophy under this section, and I do 
not believe it would be possible to so construe the statute, 


Regretting this, I am, 


EDWIN VAIL, Assistant Attorney General 


ALLOWANCE OF COUNTY CLAIMS. 


June 13, 1938. 
Mr. Burr R. Davis, County Attorney, Wayne, Nebraska. 
Dear Mr. Davis: 


We have your letter of the 7th in reference to section 26-119, as 
amended, found in the Compiled Statutes Supplement for 1937, which 
reads in part as follows: 


“s**within ninety days from and after a time when any 
materials or labor, which forms the basis of the claim, shall 
have been furnished or performed***.” 
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You state that a doctor has presented a claim in which the first 
item of service is more than ninety days old, but the next item is 
within the ninety period. The service was performed for one patient 
and was a continuous service. The second claim to which you refer 
is that of a lumber dealer for lumber furnished periodically, the last 
item purchased being within the ninety day period. 


It is our opinion that the statute means that the claim must be 
filed with the commissioners at a time within ninety days after the 
last item of material was furnished or after the last item of labor 
was performed, where the materials furnished were part of the gen- 
eral running account or where the labor performed was a part of 
the continuous piece of work performed for the county. Accordingly, 
neither of these claims is barred by the limitation expressed in the 
statute. 

BARLOW NYE, Administrative Assistant. 


REGISTER OF DEEDS—FILING OF INSTRUMENTS. 


September 30, 1937- 
Mr. Maynard Grosshans, County Attorney, York, Nebraska. 
Dear Sir: 


We have your letter of the 28th in which you inquire whether 
an instrument which has been presented for filing and recording but 
whick has not actually been recorded, can be withdrawn by the person 
presenting it, prior to the indexing and recording of the same. 


As we understand the law, the filing consists of the certificate of 
filing being placed on the instrument by the register of deeds. The 
subsequent acts of recording and indexing, etc. are purely ministerial 
acts to be performed by the register of deeds, and may not actually 
be performed for several days after the filing. However, the pur- 
poses sought to be accomplished by the law in this regard have been 
accomplished when the instrument is properly filed. Therefore, we 
do not understand how the instrument may be withdrawn. 


Your second question is whether an instrument, having been 
presented for filing, but containing an erroneous description, may 
be withdrawn for the purpose of correcting the description, and if 
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withdrawn can the register of deeds expunge the record and make 
the necessary corrections. The strict interpretation of the law would 
not permit this to be done. The instrument when properly signed and 
sworn to or acknowledged as the case may require, and delivered, 
is a completed instrument, and we doubt very much if anyone has 
any authority to change the same. It would seem to us that the 
better practice would be to draw a new instrument which recites that 
it is for the purpose of correcting the errors contained in the original, 
and file the same for record. 


If need be, a restricted or limited release might be filed to clear 
the title of any real estate erroneously included. 


BARLOW NYE, Administrative Assistant. 


SHERIFF'S MILEAGE FEES. 


August 24, 1937. 
Mr. Leo M. Bayer, County Attorney, Alliance, Nebraska. 


Dear Mr. Bayer: 


We have your letter requesting an opinion as to whether a 
county sheriff is entitled to be paid 8¢ a mile travelling expenses in 
transporting a prisoner to the state penitentiary. You suggest that 
section §3-935, C. S. S. 1935, provides that sheriffs shall receive only 
5¢ per mile for such work, but that you are informed that all 
sheriffs are charging 8¢ a mile notwithstanding. You ask whether 
said section of the statutes is invalid for any reason, or whether 
any other section of the statutes justify a charge of 8¢ per mile. 


Section 33-120 (a), 1935 C. S. Supp. provides that sheriffs shall 
receive 8¢ a mile for the performance of official duties within the 
counties. The same act which amended section 33-130 of the C. S. 
1929, also amended section 83-939, C. S. 1929, to provide therein that 
in the conveyance of prisoners to the penitentiary, mileage at the 
rate of not to exceed 5¢ a mile was to be charged. (H. R. 14, Chapter 
96, Session Laws 1933). 


Prior to the passage of the aforesaid act, section 83-939 of our 
statutes, which relates to the expenses of sheriffs in conveying pris- 
oners to the penitentiary, contained no mention whatever of mileage 
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rates. This, however, is of no consequence, in our opinion, so far as 
the validity of said act and section 83-939 as found in the Comp. 
Stat. Supp. 1935, are concerned, and we are of the opinion that the 
latter section is controlling and prescribes the mileage expenses which 
may be charged in such cases. 


You also ask, in case of a conflict between section 33-120 (a) 
and 33-120 (b), which section controls. It appears that H. R. 226, 
Chapter 79, Session Laws 1935, repealed section 35-120 (b), and 
therefore said section is no longer in existence. 


BERT L. OVERCASH, Assistant Attorney General. 


SHERIFF'S MILEAGE FEES—WHEN EXTRADITION 
STATUTES APPLICABLE. 


December 7, 1937 
Mr. John P. McKnight, County Attorney, Auburn, Nebraska. 
Dear Mr. McKnight: 


We have heretofore issued you an opinion, dated September 11th, 
holding that a county sheriff in the return of a prisoner from a for- 
eign state is entitled to eight cents, as provided in section 33-120 (a), 
Comp. St. Supp. 1937, for each mile actually and necessarily travel- 
led when “there are no extradition proceedings and extradition is 
waived.” In said opinion we held that section 29-730, Comp. St. Supp. 
1937, regulating the mileage fees and expenses incident to the extra- 
dition of prisoners, has no application. 


Your county board has raised the question of whether said opin- 
ion of September 11th is applicable when extradition proceedings 
are initiated, but the prisoner, before the arrival of the sheriff or at 
the time of his arrival, waives extradition and agrees to come back 
without a contest thereof. 


It was the intention of our former opinion that the fees and 
expenses provided in the extradition statutes would be applicable in 
returning a prisoner from a foreign state unless there was an entire 
omission of all extradition proceedings. If extradition proceedings 
are instituted and later waived, as in the case stated, it cannot be 
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stated that there have been no extradition proceedings. In such 
case extradition proceedings having been instituted, the fees of the 
sheriff are determined by the provisions of section 29-730. 


BERT L. OVERCASH, Assistant Attorney General. 


L. B. NO. 499—DAIRY ACT. 


June 3, 1938. 
Mr. A. L. Haecker, Chief, Department of Agriculture, Lincoln, Nebr. 
Dear Mr. Haecker: 


This refers to our recent conversation pertaining to violations of 
the dairy act and the availability of the remedy of revoking and can- 
celing licenses for such violations. 


It is recognized that the welfare of the dairy industry of this 
state demands strict and uniform compliance with our laws pertain- 
ing thereto. The benefits to our producers possible under the higher 
standards specified in the above act can be realized only by fall and 
complete cooperation by everyone and by the entire removal from the 
dairy business of those who selfishly attempt to sacrifice the public 
interest. 


After some consideration we are convinced that the power be- 
stowed upon you as chief of the Bureau of Dairies, Foods and Drugs 
under said act to revoke licenses issued thereunder offers the most 
expeditious and effective method of dealing with violations of this 
act. 


Section 3 of this act provides that you may “withhold a license” 
where individuals applying therefor are unable to pass an examination, 
or where such a license should not be issued for other just reasons. 
Said section also authorizes you to cancel and revoke licenses, as pro- 
vided therein, upon failure to comply with the requirements of said 
act. You may also instead of completely revoking a license, place 
certain individuals upon probation for a period of six months for 
violations. 


In addition to the powers provided in section 3 of said act, you 
are given broad powers under section 1 of the act to promulgate 
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“such reasonable rules and regulations as may be deemed necessary 
to enforce promptly and effectively the provisions of this act.” 


The power to revoke and cancel licenses, given under acts of 
this nature, have been uniformly sustained by the courts. Only a few 
weeks ago, the supreme court of Kansas, in the case of R. H. Limpp, 
doing business as the Liberty Cream Station v. H. E. Dodge, State 
Dairy Commissioner, 146 Kan, 948, 73 Pac. (2d) 1001, sustained 
the right of the said dairy commissioner to cancel cream station li- 
censes for violations of the dairy laws of Kansas, which in substance 
are identical to ours. 


We, therefore, suggest that you bring to our attention any viola- 
tion of our dairy laws justifying revocation or suspension of license, 
and we will promptly prepare and serve the required notice upon such 
individual, as provided in said act. 


In connection with the enforcement of said act and obtaining ev- 
idence of violations thereof, we think your department should con- 
tinue to exercise the authority bestowed upon you by section 4 (81- 
1010) empowering your inspectors to examine all the records, equip- 
ment and products kept in connection with the operation of any 
cream. buying station. This section also grants authority: 


“‘(2) To examine, under oath or otherwise, any person whom 
he or they may believe has knowledge concerning the un- 
lawful operation of any creamery, butter factory or place 
where such milk, cream or butter is produced, stored, bought, 
sold or kept for sale or transportation. (3) To issue sub- 
poenas requiring appearance of witnesses and the produc- 
tion of books, papers, reports and records, and to administer 
oaths with like effect as is done in courts of law in this 
state. Any person who hinders or prevents such access or 
who refuses to sell or deliver to such authorized agent shali 
be deemed guilty of a violation of this Act. Any district or 
county court shall have power, upon the application of said 
Chief of Bureau to issue any necessary writ to compel such 
witness or witnesses to appear before the Chief of Bureau 
of Dairies, Foods and Drugs to give testimony upon such 
matters as shall be lawfully required by such Chief of 
Bureau and said court shall have power in case of refusals, 
to punish for contempt, as in other cases of refusals to 
obey the orders and process of the court.” 


We have heretofore advised with you and your inspectors as to 
the exercise of the authority above quoted and their experience in- 
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dicates that this procedure offers a prompt and expeditious method of 
determining whether particular cream stations are complying with 
our dairy laws including the cream grading program therein, which 
is so vital to our producers. 


BERT L. OVERCASH, Assistant Attorney General. 


ARTICLES GIVEN FOR POLITICAL ADVERTISING 


May 5, 1938. 
Mr. Lloyd W. Kelly, County Attorney, Grand Island, Nebraska. 


Dear Mr. Kelly: 


In your letter of May 3 you ask whether or not a candidate for 
public office who has filed for an office or who is expected to file for 
the office can lawfully give away such items as blotters, advertising 
pencils, matches, tally cards, score pads, baseball score pads, oil 
change reminders, key cases for car keys, reflector plates, meta? and 
paper signs, rulers, whistles, cloth caps, arm bands, calendars and 
other items of such nature for campaign purposes, all of which bear 
advertising of a political nature. 


It has heen held that one may be a candidate for office although 
he has not yet filed for the office, and that the word “candidate’’ does 


not necessarily apply only to one who has made a proper filing as a 
candidate in the election. 


We call your attention to section 32-2001, Comp. Stat. Neb. 
1929, which makes it unlawful for a candidate for any public office 
to pay out, give or contribute any valuable thing for the purpose of 
promoting his nomination or election. In deciding whether or not 
the items specifically mentioned in your letter violate the terms of 
the statute, you would have to ascertain whether or not any one of 
these items was a valuable thing. 


Obviously pencils, matches, tally cards, score pads, baseball 
score pads, oil change reminders, key cases, reflector plates, rulers 
and cloth caps are valuable things. Whether or not a blotter or an 
arm band or a whistle is a valuable thing is questionable. Calendars 
are perhaps not valuable things within the meaning of the statute. 
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Metal and paper signs, if they carry political advertising only, ob- 
viously are not valuable things. 


No hard and fast rule can be drawn. The nature of each article 
must be considered alone in determining whether or not the giving 
of that particular article constitutes a violation of the statute. 


BARLOW NYE, Administrative Assistant. 


ELIGIBILITY OF ONE UNDER CONVICTION OF FELONY AS 
A CANDIDATE 


June 27, 193s. 
Honorable Harry R. Swanson, Secretary of State, Building. 
Dear Sir: 


By yours of June 25 you advise us that Walter H. Jurgensen has 
submitted an application for nomination for the office of Lieutenant 
Governor, together with a receipt showing payment of the proper 
filing fee. You ask whether or not, in the light of the recent ruling 
of the Supreme Court of Nebraska, Mr.Jurgensen is qualified to file 
for such office. 


In the case of State ex rel Richard C. Hunter vs. Walter H. 
Jurgensen, No. 30410 (opinion released June 25, 1938) the Supreme 
Court of Nebraska held in effect that Mr. Jurgensen became disquali- 
fied to legally hold office as Lieutenant Governor of Nebraska on 
March 7, 1938, the date when sentence was imposed upon him by 
the Disirict Court of Lancaster County, Nebraska after his conviction 
in that court of the crime of embezzlement. The Supreme Court held 
that such disqualification for office came into being on March 7, 1938 
and continues to exist irrespective of Mr. Jurgensen’s pending appeal 
to the Supreme Court from the judgment and sentence in the criminal 
case; that, to use the language of the court, 


“logic and precedent impel us to the conclusion that the 
relator, Walter H. Jurgensen, was (on March 7, 1938) con- 
victed of a felony within the meaning of Article III, sec- 
tion 23 of the Constitution of Nebraska***.” 


The application, a form of which is set forth in section 32-1124, 
Comp. Stat. 1929, required to be filed with you by any individual 
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desiring to have his name placed on the official primary ballot must 
contain, among other things, a statement that the applicant is a 
“qualified elector’ in the State of Nebraska. J 


Section 2 of Article VI of the Constitution of Nebraska pro- 
vides in part that: 


“No person shall be qualified to vote who***has been con- 
victed of treason or felony under the laws of the state or 
of the United States, unless restored to civil rights.” 


To the same effect is section 32-103, Comp. Stat. 1929, which 
provides in part that: 


“No person shall be qualified to vote who***has been con- 
vieted of treason or felony under the laws of the state or 
of the United States, unless restored to civil rights.” 


Section 2 of Article XV of the Constitution is as follows: 


“Any person who is in default as collector and custodian of 
public money or property shall not be eligible to any office 
of trust or profit under the constitution or laws of this state; 
nor shall any person convicted of felony be eligible to office 
unless he shall have been restored to civil rights.” 


Section 29-112 C. S. 1929, provides in part as follows: 


“Any person sentenced to be punished for any felony, when 
sentence shall not have been reversed or annulled, shall be 
deemed incompetent to be an elector or juror, or to hold 
any office of honor, trust, or profit within this state, un- 
less***restored to his civil rights and privileges:***.” 


When the foregoing statutory and constitutional provisions are 
taken into consideration in connection with the present status of Mr. 
Jurgensen as adjudicated by the Supreme Court of Nebraska, it is 
apparent, first, that Mr. Jurgensen has been convicted of a felony, 
second, that said conviction has not been reversed or annulled, and 
third, that so long as Mr. Jurgensen’s present status remains un- 
changed and so long as he is not restored to his civil rights, he is 
neither a qualified elector of Nebraska nor is he eligible to held any 
office of honor, trust or profit within the state. 


The word ‘eligible’, when used with respect to aspirants for 
public office, relates both to the aspirant’s capacity to be elected or 
chosen to office and also to his capacity to hold office. State ex rel 
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McKelvie v. Wait, 95 Neb. 806. Mr. Jurgensen now has neither the 
capacity to hold office nor the capacity to be elected to or chosen to 
office. 


In another case, State ex rel Broatch v. Moores, 52, Neb. 770, 
our Supreme Court had occasion to discuss the significance of the 
term “eligible.” We quote the language of the court, taken from page 
786 of the opinion: 


“The term ‘eligible,’ as employed in the constitution, should 
be given its plain and ordinary signification, and when so 
ccnstrued there is no escaping the conclusion that it means 
capable of being elected or chosen. Neither the framers 
of the constitution, nor the people in adopting it, intended 
to permit a person to be elected to a public office who, at 
the time, was disqualified from entering upon the duties 
thereof, and run the risk of removal of the disability be- 
tween the day of election and the commencement of the 
official term.” 


Tt is therefore our opinion that Mr. Jurgensen is disqualified for 
filiug for the office of Lieutenant Governor, that you should reject his 
tendered filing, and so advise him, and that you should not certify 
his name as one of those entitled to be voted for for that office to 
the county clerks of the state as contemplated by section 32-1127, 
Comp. Stat. Supp. 1937. 


FRANCIS V. ROBINSON, Assistant Attorney General 


ELECTION OF CANDIDATES TO COUNTY CONVENTIONS. 


June 28, 1938. 
Mr. W. L. Brennan, County Attorney, Butte, Nebraska. 
Dear Sir: 


You inquire as to the proper method of selecting candidates to 
county conventions of each political party. 


Section 32-1110, C. S. 1929 provides that delegates to the county 
conventions are to be elected at the primary election. Section 32- 
1164, C. S, 1929 provides that the officer charged with the duty of 
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canvassing the results of the primary is to issue certificates or elec- 
tion to the delegates so elected, and to notify them of the date and 
place of the convention. It is also made the official canvasser’s 
duty to deliver to the temporary se¢retary of the convention the roll, 
properly certified, showing the name and address of each delegate 
to such convention. 


Seetion 32-1173, C. S. 1929 provides that if any precinct should 
fail at the primary to elect its quota of delegates to the convention, 
then the convention itself shall have power to select such quota of 
delegates from the voters of said precinct, and in like manner to fill 
any vacancy that may occur. 


These statutory provisions, we believe, point out clearly the 
proper manner for the selection of delegates to such conventions. 


You also ask whether or not an individual who makes a per- 
sonal filing as a candidate for delegate to the county convention must 
pay the $5.00 filing fee prescribed by section 82-1123, C. S. 1929 
ior aspirants for county, legislative and city offices. 


It is our opinion that a delegate to the county convention is 
neither a county nor a legislative nor a city officer, and that there- 
fore there is no provision in the statute which requires that he pay 
any filing fee at the time of his filing. 


FRANCIS V. ROBINSON, Assistant Attorney General 


SIMILAR NAMES ON PRIMARY BALLOT. 


July 12, 1938 


Hon. Harry R. Swanson, Secretary of State, Lincoln. 
Dear Sir: 


We have your letter of July 7th in which you state that Irl D. 
Tolen, Democratic candidate for nomination for the office of Railway 
Commissioner, has requested the use of the words, “Former State 
Assistance Director’? on the primary ballot as identification of his 
name under the provisions of section 32-1175, C. S. Supp. 1937, be- 
cause his name and the name of Floyd L. Bollen and the name of 
J. B. Bolan are similar as to spelling and sound. 
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Referring to the section above cited, it recites in part that 


“When two or more of the surnames of candidates for the 
same office are the same in spelling or sound,” 


An interpretation of this language would seem to eliminate the 
necessity of answering your question, because the name of Tolen and 
the names of Bollen and Bolan are neither similar in spelling nor 
are they similar in sound. 


However, should you disagree with our interpretation, as above 
set out, we call your attention to the further language of the statute 


“print on the ballot immediately after his or her name in 
not to exceed five words the post office address and oc- 
cupation of such candidate.” 


This much of the statute is explicit and susceptible to but one 
meaning, namely, that the present post office address and the present 
occupation of said candidate is all that can be used. 


BARLOW NYE, Administrative Assistant. 


WRITE-IN CANDIDATES—FILLING VACANCY ON BALLOT WHEN 
NOMINEE FAILS TO ACCEPT 


September 26, 1938 
Mr. C. G. Perry, Assistant Attorney General, Bridgeport, Nebraska. 
Dear Mr. Perry: 


I have your letter of September 12 in which you advise that a 
write-in candidate on the Democratic ticket for county treasurer in 
the recent primary election failed to file his acceptance of such nom- 
ination within the proper time, and that the County Democratic Com- 
mittee may decide to fill the vacancy by naming the write-in candi- 
date. You inquire as follows: 


i. May the write-in candidate file his acceptance after the ten 
day period, as provided in Section 32-1164 Compiled Statutes of Ne- 
brasha 1929? 
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2. May the county committee nominate a candidate for county 
treasurer in view of the fact that there is a vacancy on the ticket? 


3. If the county committee can fill the vacancy, can such com- 
mittee name the write-in candidate who has failed to accept within 
the proper time? 


Relative to one above, it is my opinion that the acceptance of 
nomination must be filed by the successful candidate within the 
time prescribed in Section 32-1164 Compiled Statutes of Nebraska 
1929, and that such period cannot be extended for any reason. 


As to question 2 above, it is my opinion that a vacancy on the 
ballot has arisen on account of the failure of the write-in candidate 
to file his acceptance within the period provided by law, and that 
that vacancy may be filled by the County Democratic Committee as 
is provided in section 32-1132, C. S. 1929. The last sentence of said 
section, to the effect that when a political party fails to nominate a 
candidate at a primary, the place shall thereafter remain unfilled 
unless filled by petition, is not applicable in the case referred to. 
It cannot be said that the party failed to nominate a candidate at 
the primary. A candidate nominated by write-in votes at a primary 
is just as much the nominee of the party as is a candidate so nom- 
iated who had filed for the office and whose name appeared on the 
ballot. 


Section 32-1162 provides in substance that the person receiving 
the greatest number of votes at a primary, if that number equals 
5% or more of the entire vote cast by his party in his district at 
such primary election, ‘shall be the candidate of that party for such 
office.” 


As to your third question, it is my opinion that, if the County 
Central Committee so desires, it can fill the vacancy on the ballot by 
nominating as its candidate the individual who was nominated by 
write-in vote at the primary and who. failed to accept such nomin- 
ation in the proper time, or by naming any other individual it may 
select, provided such individual affiliates with the proper political 
party and is otherwise qualified to assume the office for which he 
is nominated. This is true notwithstanding the language of section 
32-1108, C. S. S. 1937, providing in substance that a person who has 
been a candidate for an office at a primary and defeated, may not be 
a candidate by petition or certificate of nomination for the same office 
at the ensuing general election. That language cannot be construed 
as applying to a person whose name has been written in on the ballot 
at the primary. He cannot be said to have been a candidate at the 
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primary election. Neither can it be said that the language of section 
32-1125, C. S. 1929 prohibiting a defeated primary candidate from 
becoming a petition candidate in the ensuing general election would 
prohibit the County Central Committee from taking such action. That 
provision is not applicable because the individual concerned was not a 
defeated candidate at the primary and it is not now proposed that he 
become a petition candidate. 


FRANCIS V. ROBINSON, Assistant Attorney General. 


USE OF NAME OTHER THAN CANDIDATE’S OWN NAME 


June 10, 193s. 
Honorable Harry R. Swanson, Secretary of State, Building. 
Dear Mr, Swanson: 


In reply to your letter of June 9 in reference to the application 
for nomination for state office in the name of and filed by “Roy L. 
Marsh’, 3172 Dodge Street, Omaha, Nebraska, in which you state 
that through business transactions and dealings with this party cov- 
ering several years’ time, your office knows the name of the warty to 
be “LeRoy E. Marsh’’, and that you have caused the records of the 
Douglas County election commissioner to be investigated, and that 
these records show that he is now and always has been registered 
under the name of “LeRoy Edwin Marsh.” ‘You inquire whether or 
not your office will be justified in refusing to accept this filing. 


From the statute it is obvious that the name of the candidate 
must be given in the petition or application filed for or on behalf of 
the candidate. The question then arises as to what is a name within 
the meaning of the statute. 


It has long been considered by the courts that a name consists of 
two parts: 1. That given at baptism or after birth, commonly 
called the Christian name, and 2. The family name or name common 
to the parents. The Christian name is in law denominated the proper 
name, and a party can have but one and the middle name or added 
names may be disregarded except where, by long usage, such middle 
name or initial has become a part of the Christian name by which 
the individual is commonly known. 
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It has been held that while a middle name or initial is no part 
of the name, yet for purposes of identification the middle name or 
initial may be very important, especially where the question of which 
of two men by the same name, except for middle name or initial, was 
intended, or named in an instrument or the like, 


it has also been held that where an entirely different name was 
presented on the ballct than that properly belonging to the candidate, 
that the votes cast before the mistake was corrected could not be 
counted for the candidate. 


In view of the above, and in view of practices which have be- 
come quite common among certain candidates at primary. elections 
to use names which tend to mislead the voters and prevent the people 
from making their proper selection among the candidates, we 
believe that the practice vf changing names by a candidate solely 
for the purpose of using a particular name upon an election ballot 
is contrary to publie policy and that your office should not accept 
such filings, either by petition or application of the candidate. 


BARLOW NYE, Administrative Assistant. 


SECTION 32-1107 C. S. SUPP. 1937. DISTRICT JUDGES: 


March 21, 1938 
Honorable Louis Lightner, District Judge, Columbus, Nebraska. 
Dear Judge: 


By Chapter 77, Laws 1935, the following provision was added 
by way of amendment: 


“If the candidate for an elective office be the incumbent of 
another elective office, the filing of the requisite nomina- 
tion papers of such incumbent for said other elective office 
shall be perfected at least fifty (50) days prior to the date 
of such primary, notwithstanding any more general or special 
law respecting elections contained in Section 32-1124 Com- 
piled Statutes of Nebraska, 1929, or Section 32-1108 €. S. 
Supp. 1933; and filing requisite nomination papers, perfect- 
ed as aforesaid, shall create a vacancy in the elective office 
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which said candidate then holds as of the date of the com- 
mencement of the term of the office for which he filed or 
for which he accepted filing; and candidates may file for 
the unexpired term of the office which becomes vacant, as 
aforesaid.” 


You ask for an official opinion on the following two questions, 
towit: 


“1. Does the above law apply to district judges so that if a 
district judge files for the chief justiceship his own office 
will become vacant in January 1939 whether he is nomin- 
ated or not or elected or not? 


“2. Does that part of the law which requires the incum- 
bent of an elective office to file 50 days prior to the date of 
primary apply to district judges wanting to file for the 
chief justiceship or may they file under the general law 
within 40 days?” 


The office of judge of the district court is created by Section 
10, Article V, of the Constitution. Section 21, Article V, provides for 
the filling of the office of any judge of the district court which has 
become vacant before the expiration of the regular term for which 
he was elected by appointment of the governor for the unexpired 
term. 


Section 23, Article III, of the Constitution, provides that all 
offices created by the constitution, shall become vacant by the death 
of the incumbent, by removal from the state, resignation, conviction 
of a felony, impeachment, or becoming of unsound mind. It is fur- 
ther provided that the legislature shall provide by general law for 
the filling of such vacancy when no provision is made for that pur- 
pose in thie Constitution. 


It is, therefore, apparent that the entire matter of vacancies has 
been covered by the Constitution and that it is provided by the con- 
stitution, not only what shall create a vacancy, but how the same 
shall be filled, and it is further expressly directed that the legis- 
lature may provide for filling vacancies, but only in case the con- 
stitution fails to contain such a provision. 


We are of opinion that the amendment in question does not apply 
to district judges and that both of your interrogatories should be 
answered in the negative. Whether the amendment applies to other 


OPINIONS 79 


constitutional officers, other than judges of the district court, it is 
not necessary to determine at this time and no opinion is expressed. 


EDWIN VAIL, Assistant Attorney General 


RE: SHORT TERM—LIEUTENANT GOVERNOR. 


July 8, 1938 
Hon. Harry R. Swanson, Secretary of State, Lincoln. 
Dear Sir: 


In yours of July 5th you state that on June 30, 1938, one Nate 
N. Parsons filed in your office nominating papers in proper form for 
his nomination on the Democratic ticket for the office of Lieutenant 
Governor te fill the vacancy now existing. 


You ask whether or not a vacancy in said office now exists; 
whether or not such vacancy, if it does exist, should be filled at the 
November election; and whether or not you should accept said nom- 
inating papers and certify Mr. Parson’s name to the county clerks 
as a candidate for said nomination. 


Since March 7, 1938, when the then Lieutenant Governor was 
convicted of a felony in the district court of Lancaster County, Ne- 
braska, the office has been vacant. It remains vacant at this time. 


Generally speaking ‘‘the law abhors vacancies in public office, 
and courts generally indulge in a strong presumption against a leg- 
islative intent to create, by statute, a condition which may result in 
an executive or administrative office becoming, for any period of time, 
wholiy vacant and unoccupied by one lawfully authorized to exercise 
its functions.”’ (46 C. J. 971). The office of Lieutenant Governor is 
an executive state office. (Sec. 1, Art. IV, Constitution of Nebraska). 
“It is the general policy of the law to fill vacancies in an elective 
office at an election as soon as practicable after the vacancy occurs.’’ 
(46 C. J. 974). However, “in order to escape the inconvenience 
resulting from an interregnum, the power to fill vacancies is usually 
granted to some executive or administrative authority which is always 
capable of acting.” (46 C. J. 975). The firmly entrenched policy of 
the law against permitting the existence of vacancies in office has 


80 REPORT OF ATTORNEY GENERAL 


promoted our own supreme court in Prather v. Hart, 17 Neb. 598, 
to say that: 


“Where it appears prima facie that acts or events have 
occurred subjecting an office to a judicial declaration of 
being vacant, the authority having the power to fill such 
vacancy, supposing the office to be vacant, may proceed 
before procuring a judicial declaration of the vacancy, to 
appoint or elect according’ to the form of law a person to 
fill it.” 


The Nebraska constitutional and statutory provisions which must 
be considered in arriving at an answer to your question are clear 
and concise. Sec. 23, Art. III, of the Constitution, first provides that 
all offices created by the constitution shall become vacant upon the 
happening of certain things. Among those things is the conviction 
of the incumbent of a felony. The section then provides further that: 


“the legislature shall provide by general law for the filling 
of such vacancy, when no provision is made for that purpose 
in the constitution.” 


No special provision relating expressly to the matter of a vac- 
ancy in the office of Lieutenant Governor is to be found in the con- 
stitution but sec. 21, Art, V, after providing special procedure for 
filling judicial vacancies, provides further that: 


“Vacancies in all other elective offices shall be filled by 
election, but when the unexpired term does not exceed two 
years the vacancy may be filled by appointment in such 
manner as the Legislature may provide.” 


It is thus apparent that in at least two places the framers of 
the constitution have authorized the legislature to provide for the 
filling of a vacancy in the office of Lieutenant Governor. The leg- 
islature has exercised the authority so conferred upon it. 


Sec. 32-1703, C. S. 1929, in so far as it is applicable to this 
inquiry, provides that: 


“Vacancies shall be filled in the following manner: In the 
office of the reporter of the supreme court, by the supreme 
court, in all other state and judicial district offices***, 
where no other method is especially provided, by the gov- 
ernor***,’”” 


Sec. 32-1706, C. S. 1929, provides as follows: 
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“Appointments under the provisions of this chapter shall 
be in writing and continue until the next election at which 
the vacancy can be filled, and until a successor is elected 
and qualified***.” 


See. 32-1704, C. S. Supp. 1937, provides that: 


“Vacancies occurring in any state, judicial district, county, 
precinct, township, or any public elective office, thirty days 
prior to any general election, shall be filled thereat.*** 
Any person so***elected under the provisions of this section 
shall hold his office for the unexpired term.” 


here being no special constitutional provision for filling of a 
vacancy in the office of Lieutenant Governor the foregoing general 
statutory provisions are controlling. Such was the rule announced 
by our court in State v. Furse, 89 Neb. 652, where an incumbent 
railway commissioner died less than thirty days before the generai 
election in 1910, and the governor appointed Mr. Furse to fill the 
vacancy. The court held such appointment good at least until the 
November, 1911, election. We quote from the court’s opinion, at page 
659: 


“It must be conceded that no provision is made in the con- 
stitution for the filling of a vacancy in the office of railway 
commissioner; it being silent upon that subject. The case 
is therefore brought within the provisions of the coustitu- 
tion last above quoted (Art. III, sec. 23, supra) and must 
be governed by it, and the general law (Secs. 32-1703, 
1706, 1704, supra) applied.” 


The case of State v. Coleman, 91 Neb. 167, is another case of 
interest because there the vacancy, unlike the one considered in the 
Furse case, occurred more than thirty days prior to the general elec- 
tion. That is the situation with reference to the vacancy now under 
consideration. In the Coleman case the court, applying the general 
statutes aforesaid, had this to say. We quote from page 169 of the 
opinion; 


“It therefore seems clear that, when the relator was ap- 
pointed to fill the vacancy caused’ by the resignation of his 
predecessor, his appointment held good until the next gen- 
eral election, which was in November, 1911, and *** the 
person chosen at that time would hold his office for’ the 
unexpired portion of the term.” 
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Our conclusion is, therefore, as follows: 


First, a vacancy in the office of Lieutenant Governor has existed 
since March 7, 1938; second, that vacancy may at any time be filled 
by appointment by the Governor; third, irrespective of whether or 
uof such an appointment is made, since the vacancy occurred more 
than thirty days prior to the November election, it may be filled at 
that election. 


You should, therefore, accept the filing made and certify the 
name to the county clerks. In making up the bafot at the primary 
and general elections respectively, separate places should be provided 
for voting for Lieutenant Governor for the full term and for Lieu- 
tenant Governor for the unexpired term. 


FRANCIS V. ROBINSON, Assistant Attorney General 


VACANCY IN PUBLIC OFFICE. 
April 5, 1938. 
Honorable William H. Price, State Auditor. 


Dear Sir: 


You ask what disposition should be made of the voucher filed 
in your office on March 28th, 1938, for the payment to Walter H. 
Jurgensen of the amount claimed to be due him for salary as Lieu- 
tenant Governor of Nebraska for the first quarter of 1938. 


On February 9th, 1938, a verdict finding said Walter H. Jur- 
gensen guilty of embezzlement of the sum of $549.71 was returned 
by the jury in the district court of Lancaster County, Nebraska, in 
the case of The State of Nebraska, plaintiff vs. Walter H. Jurgexsen, 
defendant. On March 7th, 1938, the District Court of Lancaster 
County, Nebraska, overruled the motions of said Jurgensen for a new 
trial and to set aside said verdict, and entered its final order and 
judgment in said case, adjudging the guilt of said defendant and 
sentencing him to the Nebraska State Penitentiary for a term of 
not less than two nor more than five years and ordering him to pay 
the costs of said prosecution. 
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Upon the entry of said judgmeni and sentence on March 7th, 
1988, it is our opinion that the office of Lieutenant Governor of the 
State of Nebraska immediately became vacant within the meaning 
of section 23 of Article III of the Constitution of Nebraska, which 
provides in part that: 


“All offices created by this Constitution shall become vacant 
by***conviction of a felony.” 


That Mr. Jurgensen has appealed to the Supreme Court from said 
conviction and that his appeal has not yet been determined by that 
court do not change the situation. The term ‘“‘conviction’” as used 
in the constitution imports only a verdict of guilty by a jury and 
a confirmatory judgment thereon by the trial court, without respect to 
appellate affirmance. The robe of innocence with which the law 
invested Mr. Jurgensen during trial was stripped from him by the 
verdict of the jury. A legal presumption has now arisen that his 
conviction is just. It is essential to government that public officials 
have the confidence of the people. That confidence cannot extend to 
an official under conviction for a felony. His rights are subordinate 
to the public weal. The possibility that his conviction may ultimately 
be reversed cannot weigh against the public interest which demands 
that public affairs be administered by officers upon whom rests no 
stigma of conviction of infamous crimes. An innocent man unjustly 
convicted of a felony is doubly unfortunate, but the fact that he may, 
by means of an appeal, ultimately succeed in establishing his in- 
nocence, does not entitle him in the meantime to hold onto a public 
office which has been forfeited by his conviction. 


You should therefore allow Mr. Jurgensen's claim only to the 
extent of the amount due for salary of the Lieutenant Governor up 
to March 7, 1938, the date when the office became vacant. Any 
claim for salary after that date should be disallowed. 


RICHARD C. HUNTER, Attorney General. 


RE: LEGISLATIVE BILL NO. 97—OPERATION OF GASOLINE 
TRANSPORTS 


November 20, 1937 


Edward A. Dosek, Assistant Director, Department of Agriculture and 
Inspection, Building. 
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Dear Sir: 


You have asked us as to the proper construction of Section 9, 
Legislative Bill No. 97, Legislative Session 1937, which provides as 
follows: 

“No vehicle for which a permit has been issued under the 
provisions of this Act shall be operated while loaded in 
part or in whole with motor vehicle fuel, kerosene, dis- 
tillate or other petroleum products of a highly inflammable 
character on the highways of this state between the hours 
of six o’clock A.M. and midnight next following on the 
following days, towit; Sundays, Independence Day and 
Labor Day: Provided, that if such vehicle shall at said six 
o’clock A.M. on any of said days be not more than fifty 
miles from its final destination it shall proceed immediately 
to such final destination, and such movement shall not be 
a violation of this section: Provided, in case of a break- 
down on the highway, the movement of the disabled vehicle 
to the next point where repairs can be made shall not be 
a violation of this section.” 


The impression seems to prevail amongst some operators that 
they may leave the point of origin within the State of Nebraska 
and proceed into another state between the hours of six A.M. and 
midnight next following on the prohibited day, and then load up with 
gasoline and return into the state, and that they will be allowed to 
proceed to their destination if they be not more than 50 miles from 
their destination when they enter the state. 


As we construe this section, it would not, of course, be a viola- 
tion of the law for these vehicles to be operated from their point of 
origin to the point of loading, since they would be operated without 
any load. However, on the return trip they would be loaded and 
would come within the prohibition of the statute. We do not think 
that the proviso would excuse such vehicles, because, as we construe 
the statute, we think it applies only to vehicles where the load was 
taken on before six A.M. 


Stated differently, we believe that it was the intention of the 
legislature, where a vehicle is proceeding loaded with petroleum pro- 
ducts, to forbid that vehicle to proceed after six A.M., provided it 
does not have more than 50 miles to go to arrive at its final des- 
tination. To forbid a vehicle to proceed in the manner above suggest- 
ed, and to take on a load of petroleum products after six A.M. would, 
in our judgment, be a manifest violation of the statute. 


EDWIN VAIL, Assistant Attorney General 
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MOTOR VEHICLE FUELS. 


May 11, 1938 
Mr. R. B. Willard, State Chemist, Department of Agriculture. 
Dear Mr. Willard: 


You ask whether or not a product known as Butane is subject 
to the motor vehicle fuel tax provided for in section 66-401, C. S. 
Supp. 1937. 


You advise that this product, known as Butane, is a gas under 
ordinary atmospheric pressure and conditions, which may be liqui- 
fied by the addition of pressure or by the lowering of temperature 
with a boiling point of thirty-one degrees Fahrenheit. 


We understand that it is proposed to use this gas 1or operating 
stationary engines in connection with drilling operations in place 
of natural gas. 


The said section of our statute in defining motor vehicle fuels 
provides that such shall include those products commonly known as 
gasoline and “any other liquid and such other volatile and inflam- 
mable liquids’ as may be used for operating and propelling motor 
vehicles. 


It would seem that the language of our statute, as it now reads, 
contemplates that only those products, which are liquid in their nat- 
ural form, are included within the meaning of our statute and sub- 
ject to taxation as motor vehicle fuels. Furthermore, as stated above, 
the product, Butane, involved herein, is to be used exclusively in 
stationary engines and no attempt is to be made to use this product 
as a fuel in any motor vehicle propelled upon any highway of this 
state. 


We are, therefore, of the opinion that the product, known as 
Butane, referred to, is not subject to motor vehicle tax. However, 
we express no opinion as to whether the said product might be tax- 
able in the event it became usable for propelling motor vehicles upon 
the public highways of this state. 


BERT L. OVERCASH, Assistant Attorney General. 
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TAX ON MOTOR VEHICLE FUEL. 


May 27, 1937. 
William H. Price, State Auditor, Building. 
Dear Sir: 
We have your letter of May 19 in which you say: 


“Your attention is directed to Legislative Bill No. 158—-sec. 
4—66-411, Line 3, ‘Until June 30, 1939, ten percent of 
said fund shall be credited and shall inure to the State 
Assistance Fund;’ The above bill containing the clause in 
quotations was approved March 24, 1937. 


“Legislative Bill No. 70 passed by the Legislature, but not 
as yet approved by the Governor, Sec. 49—-State Assistance 
Committee—Line 7 states in part, ‘and appropriate 8 per- 
cent of Gasoline Tax Fund, arising under Legislative Bill 
No. 158.’ 


“The 8% mentioned in Legislative Bill No. 70 is in con- 
flict with the 10% appropriation in Legislative Bill No. 158 
passed by the Legislature and approved by the Governor. 
“It is necessary for us to know definitely which percent- 
age should be used in the allocation of the Gasoline Tax 
to the State Assistance Committee.” 


The said Legislative Bill No. 158 is an act imposing an excise 
tax of five cents per gallon upon the use of all motor vehicle fuel. 
The section to which reference is made provides ‘‘all sums of money 
received under this act by the State Treasurer shall be placed by him 
in a fund to be known as the Gasoline Tax Fund.” 


It then provides further “until June 30, 1939, ten percent of 
said fund shall be credited and shall inure to the State Assistance 
Fund***,.” 


There may be some doubt as to whether the language used is 
sufficient to specifically appropriate moneys covered into the treasury 
under the excise tax provided for in the act, for the benefit of the 
various activities dependent upon the State Assistance Fund. How- 
ever, resolving the doubt in favor of a specific appropriation, we 
find that Legislative Bill No. 158 became effective March 24, 1937, 
upon its approval by the Governor, with the emergency clause. So 
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soon, however, as Legislative Bill No. 70 becomes effective, it must, 
of necessity, so far as it is contradictory to Legislative Bill No. 158, 
supersede and repeal the latter. In the first place, Legislative Bill 
No. 70 is the later expression of the Legislature at the same session. 
Secondly, it is an enactment complete in itself, and capable of re- 
pealing contradictory enactments by implication. We think it must 
follow as a matter of course that Legislative Bill No. 70 must be 
given effect rather than Legislative Bill No. 158, so far as it relates 
to the particulars enumerated in your letter. 


EDWIN VAIL, Assistant Attorney General. 


SALE OF UNLAWFUL ICE CREAM 


June 29, 1938. 


Mr. A. L. Haecker, Chief, Department of Agriculture, State House, 
City. 


Dear Mr. Haecker: 


You request our opinion as to whether the practice and product, 
hersinafter described, violates our statute providing minimum butter- 
fat requirements for “ice cream and/or dairy products made in the 
semblance of ice cream’. 


The product referred to is commonly termed “malted milk mix” 
or “mix’’, It has the same appearance and consistency as ice cream, 
is manufactured and maintained in frozen or semisolid form and is 
kept in containers similar to those used for ice cream. The principal 
chemical difference between this product and other ice cream is that 
the percentage of butterfat contained is very low, running as low as 
3% and below, whereas, vanilla ice cream, according to our law, 
must contain 14% butterfat finish, and fruit flavored ice cream 12%. 
The product sometimes contains malted milk powder which is omitted 
from the manufacture of regular ice cream.. 


We are advised further that this product is being used at foun- 
tains in the preparation of malted milks, ice cream sodas and foun- 
tain drinks and dishes in place of ice cream containing the legal 
amount of butterfat. We are also advised that this product has been 
used to fill cones and paper cups and has been sold and served as 
regular ice cream. 
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It is our opinion that this product is merely a low-grade ice 
cream and is illegal under the laws of this state. In the recent case 
of State v. McCosh (May 20, 1938) our supreme court used the fol- 
lowing language in defining ice cream: 


“In this connection, it may be said that ‘ice cream’ as de- 
fined by Webster’s New International Dictionary (2d ed.) 
is: “A frozen food containing cream, or butter fat, flavor- 
ing, sweetening, and, usually, eggs; specif., such a food 
made smooth by stirring during freezing;—distinguished 
from parfait and mousse.” 


in that case our court held that a product designated as ‘Frozen 
Luxury’? was a dairy product made in the ‘‘semblance’”’ of ice cream 
and illegal, saying: 


“In view of the public policy evidenced by the terms of the 
statute, immunity cannot be established by substitution of 
a mere trade-name for a product which its constituent el- 
ements fairly identify as one embraced within the terms of 
the regulating statute. 


The right of the state, under the police power, to enact laws 
which are designed to provide a minimum amount of nutri- 
tional elements and prevent fraud and deception in the sale 
of foodstuffs extends to ice cream, and such enactments 
are not arbitrary, excessive, or unlawful exercises of the 
police power, and do not violate the Fourteenth Amendment 
to the Constitution of the United States, nor transgress 
section 3, Art. I of the Nebraska Constitution.” 


The language of our supreme court just quoted is particularly 
applicable to the product involved herein. The public certainly ex- 
pects to receive the same kind and quality of ice cream in drinks 
and dishes prepared at a soda fountain as contained in purchases of 
ice cream for consumption off the premises of the fountain. 


The inclusion or exclusion in the product above described of 
malted milk powder, in our opinion, does not alter the conclusion as 
to the illegality of this product. Under section 81-910 (C. S. 1929) it 
is unlawful for any person to “manufacture for sale” within Ne- 
braska or “‘have in his possession with intent to sell’’ such product. 


We do not think, however, that liquid drinks, including “milk 
shakes” or ‘‘malted milks’, necessarily constitute dairy products made 
in the semblance of ice cream, It is common knowledge that these 
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drinks are ordinarily prepared at fountains upon the order of the cus- 
tomer. But, in such preparation, it is our opinion that where ice 
eream is an ingredient of the mixture the ice cream so used must 
contain the required butterfat content of ice cream and the product 
above described as “malted milk mix’ or “mix” cannot be used for 
that purpose. 


We are further of the opinion that “milk shakes’’ and ‘malted 
milks’ prepared in quantities prior to sale in liquid form, and so 
maintained, are not products made in the semblance of ice cream and 
need not contain the requirements for ice cream. But, it is our 
opinion, that if such products are manufactured or maintained In « 
solidified and not a liquid state, they simulate ice cream and must 
conform to the legal butterfat requirements for ice cream. 


BERT L. OVERCASH, Assistant Attorney General. 


APPLICABLE TO VACUUM CLEANER SALESMEN 
LEGISLATIVE BILL NO. 50. 


June 14, 1937. 
Mr. Maynard Grosshans, County Attorney, York, Nebraska. 


Dear Mr. Grosshans: 


We have your inquiry of June 9th with reference to L. B. No. 
50, asking our opinion as to whether or not it is applicable to a state 
agent selling vacuum cleaners manufactured by a wholesaler. 


You advise that such agent sells his vacuum cleaners from house 
to house and transports same by motor vehicle; and that there is 
only one model of such vacuum cleaner and it bears the manufact- 
urer’s trade-mark, 


In answering your question we assume that this person does not 
have an “established place of business’ as provided in said act. 
That being true, it would appear that such individual is subject to 
the licensing and regulations under the provisions of said act, un- 
less the exemptions therefrom in subdivision C of section 2 is applic- 
able to him. This exemption reads as follows: 
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“Those using such vehicles for the transportation, sale, and 
delivery at retail of any particular group of products hav- 
ing a common trade-mark, trade-name, or brand, as agents, 
employees, or retail dealers of the manufacturers or whole- 
sale distributors of such products through whom they mar- 
ket the same.” 


In order to come within the exemptions just stated, the articles 
sold must comprise a “particular group of products, having a common 
trade-mark.” It is our opinion that a manufacturer of a single model 
of a vacuum cleaner cannot be held to have manufactured and 
through his agents sold a group of products having a common trade- 
mark, To otherwise construe the exemption above quoted, would 
necessarily enlarge the exemption to cover the mauufacture and 
sale of any article that has a trade-mark. Such does not appear to 
have been the intent of the legislature. 


We are, therefore, of the opinion that the person referred to in 
your question is subject to the provisions of L. B. No. 50 in the sale 
of the vacuum cleaners above described. 


You also ask whether or not such person is subject to said act 
by reason of the resale of trade-ins, taken in connection with the sale 
of new vacuum cleaners. 


We are of the opinion, also, that such person is subject to said 
act by reason of such sales, since in the sale of used vacuum cleaners 
it could not be said that the person was engaged in selling any ‘“‘pai- 
ticular group of products.” 


BERT L. OVERCASH, Assistant Attorney General. 


LEGISLATIVE BILL NO. 50 
FARMERS OR GARDENERS 


June 3, 1937. 
Mr. A. L. Haecker, Chief, Bureau of Dairies, Foods, & Drugs, 
Lincoln, Nebraska. 
Dear Sir: 


We have your letter of June 2d, inclosing certain inquiries with 
reference to L. B. No. 50, relating to the licensing and regulating 
of itinerant merchants. From the inquiries submitted we have ab- 
stracted certain questions, which are answered hereafter. 
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1. Does this act apply to farmers or gardeners who market 
at wholesale or retail products grown by them? No, it is specifically 
provided in section 2 of the Act that there “shall be exempt from the 
provisions of this Act, ‘those using vehicles” for the trausportation of 
grain, fruits, vegetables, hay, livestock, or other agricultural pro- 
ducts produced by them.” 


2. Does this act apply to a trucker or other person who pur- 
chases fruits and vegetables from wholesalers, producers, or other 
persons and delivers and sells such products, from his truck to re- 
tail stores or to individuals? Yes, unless such trucker has an “‘es- 
tablished place of business owned” by him, as defined in the act, 
and such transportation is merely incidental to the conduct of such 
business. 


8. If an itinerant merchant’s license is obtained from the di- 
rector of the Department of Agriculture and Inspection of the State 
of Nebraska, does such license permit the licensee to do business as 
an itinerant merchant in any city or village and anywhere within 
the state of Nebraska? Compliance with all of the requirements of 
the act and possession of a license duly issued by the director of the 
Department of Agriculture and Inspection entitles such an itinerant 
merchant to conduct his business anywhere within the state of Ne- 
braska. However, in order for such itinerant merchant to operate 
his business within cities and villages, he must also comply with the 
valid municipal regulations relating to such business, including the 
payment of occupation tax, if such is exacted. 


We trust that the foregoing answers the inquiries submitted to 
us, which we are returning herewith for direct answer from your 
office, 

BERT L. OVERCASH, Assistant Attorney General. 


LEGISLTAIVE BILL NO. 50 
OUT STATE TRUCKERS. 


November 29, 1937 
Mr. Edwin Moran, County Attorney, Nebraska City, Nebraska. 
Dear Mr. Moran: 


You ask our opinion as to whether a person coming into this 
state from Missouri and selling a load of grapefruits, walnuts, and 
potatoes at wholesale to a local store is subject to said act. 
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You refer to subdivision “b2 of section 2 of said act (sec. 77- 
1451, C. S. Supp. 1937), which exempts from said act those persons 
transporting products as an incident to an established place of bus- 
iness. 


It would be impossible for us under the facts submitted to say 
whether this individual has an established place of business as defined 
in said act. What constitutes an established place of business is 
more particularly set out in section 3 of the act (sec. 77-1452). 


In determining whether individuals, such as the one referred to 
by you, are subject to said act, you will not only have to determine 
whether the individual has an established place of business, as there- 
in defined, but also whether or not the goods involved constitute in- 
terstate commerce. If the goods being transported and sold con- 
stitute interstate commerce, then it is our opinion that the licens- 
ing and regulating provisions of the above act have no application. 
In the ordinary case of peddlers, it is probable that no question of 
interstate commerce will arise. 


BERT L. OVERCASH, Assistant Attorney General. 


L. B. No. 50.—AGENTS. 


November 16,1937 
Mr. John G. Gewacke, County Attorney, Geneva, Nebraska. 


Dear Mr. Gewacke: 


You ask our opinion as to whether certain attempted evasions 
of the above entitled act are subject to the terms thereof. 


You first refer to the case of a roving buyer who purports to 
act for persons in the purchase of goods under general instructions 
to obtain certain goods for a certain buyer and deliver them to the 
purchaser. You ask whether such an agent is within the terms of 
said act if he does not acquire title in his own name and merely acts 
for a buyer of such goods. 


It is our opinion that such individual is subject to said act for 
the reason that the exemption provided in section 2 is applicable 
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only when such an agent does “not act for any party in acquiring, 
purchasing, selling, or disposing of the cargo transported.” 


You also refer to the case of an individual who does not own 
a truck but purchases large quantities of vegetables and employs a 
trucker to transport them to his: residence. From that location he 
employs truckers to haul these goods and he rides along with such 
truckers and makes sales to various individuals. You suggest that 
such an individual does not own the truck himself and you ask 
whether or not he or the trucker must obtain a license under said 
act. 


Section 2 of said act provides that it is applicable generally to 
any one using a “motor truck or trucks or any other vehicle or 
vehicles’? upon our public highway for the purpose of merchandising 
articles therein provided. 


There is no provision in said act that requires an individual to 
own the vehicle being used in order to become an itinerant merchant. 


We are of the opinion that both the driver of the truck in the 
case suggested by you and the owner of the goods therein are itinerant 
merchants under said act in the using of the vehicle in question and 
must obtain a license therefor. 


BERT L. OVERCASH, Assistant Attorney General. 


L. B. NO. 55—LIVESTOCK SALES RING 


March 25, 1938 
Dr. J. S. Anderson, Chief, Bureau of Animal Industry. 
Dear Doctor Anderson: 


You recently forwarded to us an inquiry received by you from 
Mr. Kenneth S. Wherry of Pawnee City, Nebraska, with, your. request 
for our opinion in the matter. 


The inquiry presented by Mr. Wherry’s letter was whether or 
not a bondsman for an auction house can be held for auctioneer ser- 
vices or for any expense ineurred in the operation of a sales ring, 
such as light, water, rent, etc. under the provisions of L. B. No. 55. 


94 REPORT OF ATTORNEY GENERAL 


In our opinion a bondsman for the operator of a livestock sales 
ring under L. B. No. 55 assumes no such liability. His obligation 
under the bond is to pay to the rightful owner or owners of live- 
stock, consigned to the sales ring, money due such owner or owners 
from the operator of the sales ring in the event the sales ring oper- 
ator fails to pay the same. 


Section 4 of L. B. No. 55 specifically defines the conditions to be 
included in the bond given by a sales ring operator. None of those 
conditions impose any liability upon the bondsman except as afore- 
said. The bondsman’s liability can be only a liability to owners of 
livesteck. The bond is not given for the protection of the auctioneer 
or for the protection of a light company or for the landlord or for 
the public service agency that may furnish water to the sales ring 
operator. 


FRANCIS V. ROBINSON, Assistant Attorney General 


LIVESTOCK SALES RINGS—ACTIONS ON BOND. 


January 27, 1938 
Mr. Dwight Griffiths, Attorney at Law, Auburn, Nebraska. 
Dear Mr. Griffiths: 


We acknowledge receipt of your inquiry relative to the livestock 
sales ring bill enacted by the recent legislature. 


In your letter you refer to that part of this act which provides 
that an action at law may be brought in the name of the state upon 
the bonds given under the requirements of the act for the use and 
benefit of the person who has suffered damage by violation of the 
terms of the act. You state that it is your impression that such 
action must be brought by the county attorney but that your county 
attorney is of a contrary opinion and you ask our advice in this 
matter. 


It is the personal opinion of the writer that the language of the 
statutes does not necessarily contemplate that such action must 
be brought by the county attorney. Such official may, of course, 
bring the action if he desires to do so. Inasmuch, however, as the 
action is solely for the benefit of the injured party, it is not our 
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opinion that the county attorney should or is required to provide 
legal services in prosecuting and maintaining an action for the bene- 
fit of a private citizen. It seems to the writer that it was the in- 
tention of the legislature to authorize the damaged party to bring 
his action in the name of the state upon his relation. I would, there- 
fore, entitle a petition in such a case about as follows: ‘‘The State 
of Nebraska, ex rel, John Doe, Plaintiff, v. Richard Roe, Defendant.” 


In this connection may I refer you to the following language 
found in 59 C. J. 326: “A suit in the name of a state may properly 
be brought upon the relation of the official authorized to institute 
the action; or upon the relation of one for whose benefit a contract 
has been made to the state, as trustee.’”” In such a case as you men- 
tion, it seems that the bond given by the operator of a sales ring is 
a contract made to the state as a trustee for the benefit of any one 
who may be damaged through violation of the act on the part of the 
licensee. 


FRANCIS V. ROBINSON, Assistant Attorney General 


BANK NIGHT 


Lincoln, Nebraska, February 25, 1937. 
To the County Attorneys of Nebraska: 


Under date of January 16, 1937, an opinion was given by this 
department which read in part as follows: 


“Since the original opinion was expressed by this department on 
this question about two years ago, the courts of last resort of sev- 
eral jurisdictions have been called to pass upon the validity of bank 
night. A careful study of these opinions is now being made by this 
department for the purpose of assisting us in the preparation of an 
opinion dealing with bank night. When the opinion is prepared, 
proper notice of our conclusion will be made. Until such time as 
you receive notice to the contrary, the opinion heretofore expressed 
by this department, and holding that a bank night conducted in ac- 
cordance with the copyrighted plan is not a lottery, stands as the 
opinion of this department.” 


We have now completed our study of the decisions of courts of 
other states and find that in the District of Columbia, Kansas, 
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Massachusetts, Washington, Circuit Court of Appeals 10th Circuit, 
Virginia, Michigan and an early English case, the plan of “Bank 
Night” has been declared to be operated in violation of their lottery 
laws. The courts of Iowa, New Hampshire, California, New York, 
Texas, Tennessee and Alabama have held the plan not to be a lottery. 


In view of the fact that the courts are divided on the question, 
we investigated the actual workings of “Bank Night.” We are now 
satisfied that the plan is an attempted subterfuge to escape the stigma 
of being a lottery and that the subterfuge, although ingenious, is 
not convincing. Therefore, we believe the plan is in violation of 
the lottery laws of this state. 


Inasmuch as the plan is in operation in nearly all counties of 
the state, it is right and proper that this office take the initial steps 
to end the practice. It is our plan to do so in the near future. We 
are asking your cooperation to the end that evidence of continued 
operation of the plan be gathered and preserved for future reference. 


RICHARD C. HUNTER, Attorney General. 


SHOOTING GALLERY AS LOTTERY. 


October 23, 1937. 
Mr. Frank F. Aplan, County Attorney, Rushville, Nebraska. 
Dear Sir: 


In your recent communication you describe a certain device 
being used in your vicinity, and inquire whether or not the operation 
of the same in our opinion constitutes a violation of the Nebraska 
lottery and gambling laws. 


The scheme described in your letter consists of a shooting gallery 
wherein the target is a small pasteboard card which has in each of its 
four corners a small figure or letter. The player pays ten cents for 
four shots. He shoots at one of the figures or letters in the corner 
of the card. If he is successful in shooting out all of the figure 
or letter with the four shots he receives the jackpot. Otherwise he 
receives nothing. The jack-pot is started by the operator putting up a 
prize of $15.00. For each target that is used, representing a recetpt 


OPINIONS 97 


of forty cents by the operator from the players, the operator adds the 
sum of five cents to the total amount in the jack-pot. You say that 
the jack-pots on occasion run as high as $40.00. 


In our opinion a scheme so operated does constitute a violation 
of the Nebraska gaming laws. If the scheme is examined from the 
standpoint of the essential legal elements required to constitute an 
unlawful enterprise, to-wit: the elements of prize, chance and con- 
sideration, we find that the element of prize is present in the jack- 
pot. The element of consideration is present in the ten cents which 
each player must pay for the privilege of shooting four shots at one 
of the figures in the corner of the target. 


The question arises, however, as to whether or not the element 
of chance is present in this scheme. Is it purely a matter of skill, 
or does the element of chance predominate in deciding whether or 
not a player wins the jackpot? 


Under the law games do not cease to be games of chance because 
they call for the exercise of skill by the players. The true test is not 
whether the game contains either an element of chance or an element 
of skill, but which of the two elements constitute the dominating 
element that determines the result. The writer has seen similar 
shooting games in operation. The range from which the shots are 
fired does not exceed more than a few feet. If skill were the dom- 
inating factor in such an enterprise, then no operator could con- 
tinue to operate the scheme and start each new jack-pot with a prize 
of $15.00, and certainly players with a reasonable degree of skill in 
the use of a rifle could soon be able to win the jack-pot with almost 
every try of four shots. The very fact that the scheme ean be sug- 
cessfully operated by offering such a large jack-pot before any re- 
turn is received by the operator is almost conclusive evidence to the 
writer that chance rather than skill predominates in determining the 
winner. 


It is therefore our opinion that such a scheme, so operated, does 
constitute a violation of the gaming laws. 


FRANCIS V. ROBINSON, Assistant Attorney General. 


AUCTION NIGHT 
December 7, 1937 
Mr. Lloyd E. Kelly, County Attorney, Grand Island, Nebraska. 
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Dear Mr. Kelly: 


By yours of the 30th, you submit for our consideration a certain 
trade stimulating scheme being used by merchants at Grand Island, 
which you describe as follows: 


“A group of local merchants, when purchases are made in 
their store, give to each purchaser what is known as ‘script,’ 
and at a future date at the theater, certain articles of mer- 
chandise such as refrigerators, electric stoves and other 
valuable merchandise is offered at auction, at which time 
the holders of the seript can bid on the same, offering as 
payment therefor the ‘script’ which is designated as 10 
votes or 25 votes—no monetary value being set out on 
them whatsoever. The article up for auction will go to the 
bidder having the highest number of votes.” 


You term this a “gift enterprise’ and ask whether or not in our 
opinion its operation constitutes a violation of the Nebraska gift en- 
terprise statute, section 28-965, Comp. St. 1929. 


There is no question but that this scheme comes definitely with- 
in the prohibitions of section 28-965 of the statutes of Nebraska, as 
that section appears in the statutes. However, it must be remem- 
bered that that section of the statutes was held unconstitutional in the 
case of State v. Sperry and Hutchinson Company, 94 Neb. 785, the 
green trading stamp case, in so far as it is purported to relate to 
enterprises, which do not embody the three essential elements of a 
lottery,-chance, prize, and consideration. 


We see no essential distinction between the ‘auction night” 
scheme and the green trading stamp scheme. The element of chance 
is not present. For each twenty-five cent purchase at a participat- 
ing store the customer receives twenty-five votes of script. Every- 
body is treated alike. No customer, by any chance drawing, may 
receive more votes of script than his purchases entitle him to. 


When the auction is held at the theatre on “auction night” the 
merchandise is not distributed by any chance drawing to the prize 
winner, it is sold at auction, and the highest bidder gets it. Chance 
does not enter into the scheme at all. If a bidder has obtained 
enough script and bids high enough for the merchandise, he gets it. 


We must, therefore, conclude that this enterprise does not con- 
stitute in any sense a violation of the Nebraska lottery or gift en- 
terprise laws. 


FRANCIS V. ROBINSON, Assistant Attorney General 
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“MONEY DAY” AS A LOTTERY. 


June 16, 1937 
Mr. Paul R. Morris, County Attorney, Central City, Nebraska. 
Dear Mr. Morris: 


We thank you for yours of June 14th, giving us the synopsis of 
the manner in which “Money Day” is being conducted by merchants 
in Central City, and asking our opinion as to whether or not this 
constitutes an unlawful chance enterprise under our statutes, 


As we understand it, certain merchants are operating this 
scheme. They maintain registration books in their places of business, 
offering prizes to registrants each week. In order to win one must 
register in one of the registration books at one of the stores at 
sometime during each week. Then on Saturday, a chance drawing 
is held and the registrant who holds the winning number is entitled 
to a prize of $25.00, if he calls at the bank to obtain it before the 
bank closes on that day. The participant need buy nothing to be 
entitled to register nor does he pay any money for the privilege of 
registering. 


While the question is not entirely free from doubt, it is our 
opinion that, under the constitution and laws of Nebraska, this con- 
stitutes an unlawful lottery or scheme of chance. In arriving at this 
conclusion we take into consideration the fact that the Nebraska 
constitutional and statutory provisions are much more comprehen- 
sive and all inclusive than are those of any state whose laws we have 
had occasion to examine, or whose courts have passed upon similar 
propositions. 


Some states have no constitutional inhibition whatsoever against 
lotteries. The constitutions of other states prohibit only lot- 
teries. The statutes in some states prohibit lotteries only when 
conducted for profit and permit them when conducted for charitable 
purposes. The statutes of some other states penalize only lotteries. 
On the other hand, the Nebraska constitution prohibits not only lot- 
teries but “games of chance, lottery, or gift enterprise’ (Art. III, 
sec. 24). The Nebraska statutes prohibit “any lottery or scheme of 
chance, of any kind or description, by whatever name, style, or title 
the same may be denominated or known.”’ (Sec. 28-962, Comp. St. 
1929). 


Upon an analysis and comparison of our statutes and constitution- 
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al provisions with ‘those of other states, Judge Messmore of Beatrice 
in his recent opinion made the following observation: 


“An examination of the constitutional and statutory provis- 
ions of other states in which the courts have had occasion 
to pass upon identical or similar schemes to that involved 
in this case clearly reveals the fact that the Nebraska con- 
stitutional and statutory provisions are much more inclu- 
sive, more comprehensive, and broader than are those of 
most of the other states.” 


Our statutes contain no definition of a lottery or scheme of chance, 
but our court has defined a lottery as “a scheme for the distribution 
of prizes by chance, and where the winner must give something of 
value for the chance.” Retail Section of Chamber of Commerce v. 
Kieck, 128 Neb. 13. 


It will be noted that the court, with reference to consideration, 
says that the winner must “‘give’’ something of value for a chance, not 
that he must “pay” for a chance. 


The element of prize and chance are present without question 
in the ‘Money Day” plan. The question is, of course, as to the ele- 
ment of “consideration.” 


One of the strongest cases favoring the legality of such a plan 
is State v. Eames, 183 Atl. (N. H.) 590. The New Hampshire stat- 
utes, defining a lottery, definitely required that ‘“‘payment’’ must be 
made by the participant for his chance. The supreme court of New 
Hampshire, referring to that statute, made the observation that “al- 
though signing one’s name in a book, or appearing at the theatre 
within five minutes of the time of the drawing might be regarded 
as consideration, it cannot be called ‘pay’ without warping that word 
out of all recognition.” 


We do not think that “consideration,” as an element of a lot- 
tery, necessarily requires, under our statutes, the payment of any 
money by the winner for a chance to win. 


The participant in this “Money Day” scheme must be inside 
one of the stores to register, he must sign his name in the regis- 
tration book, he must be present in town on the day of the drawing 
and call for the prize before the bank closes. These things, we be- 
lieve, constitute ‘‘consideration’’ moving from the participant to the 
operator. Supporting this idea, reference is made to the decision of 
a New York federal court in Brooklyn Daily Eagle v. Voorhies, 181 
F. (N. Y.) 579, where the court said: 
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“It is only necessary that the person entering the competi- 
tion shall do something or give up some right. The ac- 
quisition and sending in of labels is sufficient to comply 
with that requirement.” 


The New Hampshire case, aforesaid, also supports this reas- 
oning. 


In Maughs v. Porter, 157 Va. 415, 161 S. E. 242, the scheme 
under consideration was one where a person conducting an auction 
sale, in order to attract a crowd to his sale, distributed numbers 
among the persons present and conducted a drawing, proposing to 
give to the holder of the lucky number an automobile. The court 
held that the attendance at the sale was sufficient “consideration.” 


An Iowa federal court in Central States Theatre Corporation v. 
Patz, 11 Fed. Supp. 566, a bank night case, made the following 
statement, which we think is very applicable to this “Money Day” 
scheme: 


“While the registration book may be open to the public 
generally, it is within the foyer of the theatre, and very 
few people would be presumptuous enough to enter the 
theatre, register, and not buy a ticket for the entertain- 
ment. The very purpose of the registration book being in 
the foyer of the theatre is to induce people to enter the 
theatre.” 


So it might be said with reference to the ‘Money Day” scheme, 
while the registration books may be open to the public generally, they 
are within the places of business of the operating merchants and 
very few people would be presumptuous enough to enter those stores, 
register, and not buy something. The very purpose of the registra- 
tion books being in those stores is to induce people to enter the stores 
and buy merchandise of some kind. 


It is not necessary, however, that we depend solely upon the 
conclusions that “consideration” exists in the signing of the regis- 
tration books and attendance in town on the day of the drawing to 
claim the prize. Many courts have held positively that the benefit 
derived by the operators of such a scheme through increased patron- 
age and business is “consideration” in itself; that those persons who 
do, as a direct result of the advertising scheme, buy merchandise from 
the participating merchants, in truth and in fact pay, through that 
increased patronage, an actual monetary consideration for whatever 
chance those who do not buy merchandise have to win; and that the 
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registrants collectively contribute money to the fund from which the 
prizes are paid. Among the cases so holding are the following: 
Willis V. Young, 1 K. B. (Eng.) 448, 3 B. R. ©. 976; Brooklyn Daily 
Eagle v. Voorhies, 181 Fed. (N. Y.) 579; Featherstone v. Independent 
Service Station Ass’n., 10 S. W. (2d) (Tex.) 124; Sproat-Temple 
Theatre Corp. v. Colonial Theatrical Enterprise, 267 N. W. (Mich.) 
602; State v. Fox Kansas Theatre Co., 62 Pac. (2d) 929, and Iris 
Amusement Co. v. Kelly—§_N. E. ————,(not yet officially pub- 
lished.) 


In City of Wink v. Griffith Amusement Co., 100 S. W. (2d) 695, 
the supreme court of Texas, in passing upon the bank night plan, 
got below the surface of the plan and found in it a nefarious enter- 
prise definitely against the public policy of the state as manifested 
by its constitution and laws. 


Likewise the Colorado federal court in General Theatre v. Metro- 
Goldwyn Mayer Dist. Corp., 9 Fed. Supp. 546, made the following 
observation with reference to a similar scheme: 


“It appeals to the cupidity of the public and is opposed to 
public policy and good business ethics.’ 


We believe, particularly in view of our comprehensive constitu- 
tional and statutory provisions, that this ‘Money Day’ scheme like- 
wise appeals only to the cupidity of the public. It is contrary to the 
public policy of our state as manifested by the constitution and 
statutes. It is contrary to good business ethics and not, in our opin- 
ion, a plan that can be lawfully adopted by merchants as a trade 
stimulant. 


FRANCIS V. ROBINSON, Assistant Attorney General 


RE: LOTTERIES—RAFFLES. 


November 18, 1938 
Mr. Ralph J. Nickerson, County Attorney, Papillion, Nebraska, 
Dear Sir: 


This will acknowledge receipt of your inquiry of November 2d 
relative to the proposal of a certain merchant in your county to raffle 
off a Ford automobile on December 24th, 1938. 
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The plan outlined in your letter contemplated that numbered 
tickets or coupons be issued to customers of the merchant for each 
$1.00 paid to him for merhandise or on outstanding accounts beween 
now and the time of the drawing. The stubs of these numbered 
tickets are to be placed in hamper on December 24th and a number 
is then to be drawn therefrom. The holder of the ticket, as we un- 
derstand it, is to receive the prize. 


Such a scheme is clearly an unlawful lottery within the meaning 
of the gaming laws of the state of Nebraska. It involves the ele- 
ments of a chance for a prize for a price. It comes clearly within 
the holding of our supreme court in the Bank Night cases and in the 
ease of State ex rel Retailers Section of the Chamber of Commerce 
v. Kieck, 


Consideration or price, as an element of a lottery, in this scheme 
is to be found in the fact that the customers when paying an old 
account or when buying new merchandise pays not only for credit 
on his account or for new merchandise but also pays in part for a 
chance io receive the automobile. 


FRANCIS V. ROBINSON, Assistant Attorney General 


VEHICLE LICENSE—RIGHT OF BANKRUPT TO HAVE LICENSE 
RESTORED 


April 16, 1937. 


Mrs. M. G. Tracy, Chief Clerk, Motor Vehicle Division, State Capitol 
Building. 


Dear Mrs. Tracy: 


We have your letter of March 29th with reference to section 
60-603, Comp. St. Supp. 1935, relating to the suspension of automo- 
bile-driver’s license, when judgment is obtained against licensee and 
remains unsatisfied. 


You say that an opinion was given by the attorney general’s of- 
fice April 3, 1934, that a bankrupt who furnishes proof of financial 
responsibility for future accidents may have his license restored to 
him. You also say that on March 25, 1936, another opinion was 
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rendered by the attorney general’s office at variance with the prior 
opinion, and you ask whether of not your department should revoke 
a license heretofore restored to a bankrupt under the former opinion. 


This matter is of considerable public importance and deserves 
a careful reexamination. 


A number of states now have provisions in their statutes sim- 
ilar to our 60-603, above referred to.. These statutes have uniformly 
been sustained when attacked as unconstitutional. In holding these 
acts valid the courts have quite frequently referred to the purpose 
of such statutes as being to encourage safe driving and attempt to 
reduce the casualties being sustained from automobile accidents. 


Watson v. State, 298 Pac. (Cal.) 481 
State v. Price, 63 Pac. (Ariz.) 653 
Munz v. Harnett, 6 Fed. Supp. (N. Y.) 158 


The broad police power of the state to regulate “the circumstan- 
ces under which automobiles may be operated’’ upon its highway was 
upheld in the recent case of Commonwealth y. Fundk, 186 Atl. (Pa.) 
65. In that case the opinion refers to several decisions of the sup- 
reme court of the United States sustaining such regulations by the 
states. 


Analysis of our statutes, section 60-603, shows that it pro- 
vides that if any person “fails to satisfy any judgment rendered 
against him” on account of the operation of an automobile, his op- 
erator’s license shall be suspended and remain suspended until he 
furnishes proof of financial responsibility for future accidents and 
“while any such judgment remains unsatisfied and subsisting and 
until every such judgment is satisfied or discharged.” 


The question presented is whether a judgment of that character 
is subsisting and satisfied or discharged by bankruptcy proceedings. 


It appears that a similar statute was enacted in the state of 
New York and specifically provided that such a judgment should 
not be considered satisfied or discharged “by a discharge in bank- 
ruptey.” 


In the case of Munz v. Harnett, supra, suit was brought by a 
bankrupt against the Commissioner of Motor Vehicles to require the 
latter to issue him a license, on the ground that the statute of New 
York was unconstitutional and the discharge in bankruptcy entitled 
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the bankrupt to a restoration of his license. In denying the con- 
tention of the bankrupt the court said: 


“Tt is argued that the effect of the act is to supply the 
judgment creditor with a remedy to compel the debtor to 
pay the judgment, despite his discharge in bankruptcy. This 
argument leaves us unconvinced. The New York Legisla- 
ture has not undertaken to say that the judgment creditor 
may compel the debtor to pay in spite of the discharge in 
bankruptcy. The act no more gives an additional remedy 
to collect a civil judgment than does a revocation of a 
license for driving while intoxicated impose an additional 
punishment for a crime.*** 


“The statute has to do with motor vehicles on the highway. 
‘The same reasons that support this legislation against at- 
tack on general constitutional grounds support it against 
this attack; namely, that it may well tend to cause oper- 
ators and owners of automobiles to take pains so as not 
to have a judgment growing out ‘of negligent driving en- 
tered against them.” 


We are impressed with the reasoning of the case just quoted. 

It certainly was not the intention of the legislature that the 
provision of the act in question could be avoided by bankruptcy. A 
discharge of debts received in bankruptcy proceedings does not con- 
stitute a satisfaction of those debts. As stated in 34 C. J. 687, a 
judgment can be ‘‘satisfied only in money,’”’ unless there is a specific 
arrangement of the parties for some other consideration. Although 
a discharge in bankruptcy, as applied to a judgment, relieves the 
bankrupt of all personal liability, the lien of such judgment may not 
be destroyed and it cannot be said that such judgment ceases to have 
any existence. 


Donahue vy. Kohler, 254 P. (Colo.) 989, 7 C. J. 395, 410. 


The holding in the Munz case coincides with the general rule 
that an obligation is satisfied only when there is a full and complete 
termination of liability. Lawrence v. Goodwill, 186 P. (Cal.) 781. 


We are, therefore, of the opinion that a discharge in bankruptcy 
does not entitle a bankrupt to a restoration of his motor vehicle li- 
cense, and that any restoration heretofore made to any such oper- 
ator should. be revoked and annulled. 


BERT L. OVERCASH, Assistant Attorney General. 
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AUTHORITY OF COURTS TO MODIFY ORDERS SUSPENDING 
DRIVERS’ LICENSES. 


October 16, 1937. 
Mr. R. W. Culwell, Chief, Motor Vehicle Division, Lincoln, Nebraska. 
Dear Mr. Culwell: 
You inquire of us as follows: 


“Do the district, county or municipal judges, once they have 
passed a sentence upon a defendant, suspending or revok- 
ing his operator’s license and privilege to operate a motor 
vehicle within the state of Nebraska for a given period of 
time, have the authority thereafter to suspend the sen- 
tence as originally entered against the defendant?” 


In answer to your inquiry please be advised that in our opinion 
neither district, county, or municipal judges have authority to set 
aside or modify any judgments of conviction, including orders for the 
suspension of drivers’ licenses entered in criminal cases under the 
motor vehicle laws, after the final sentence has once been pronoun- 
ced and been placed in execution. 


In a criminal case, after sentence has once been pronounced, 
courts are without further power in the premises, except on statutory 
grounds to grant a new trial or, upon the same grounds and in accord 
with the statute, to suspend the sentence for the purpose of per- 
mitting a review by an appellate court. 


A district court has power to grant bench paroles but such 
paroles must be granted before the imposition of sentence. It is also 
true that a district court has power during the term at which a 
sentence is imposed and before it has gone into operation to correct 
it in furtherance of justice so as to make it reflect the actual facts 
proved and the law applicable. 


However, after the original sentence has gone into operation, no 
court has power to vacate it or set it aside and impose a new or 
different sentence. Therefore, a court, after once having revoked or 
suspended a driver’s license cannot, in our opinion, vacate its order 
of revocation or suspension and issue a new or different order in 
the premises. 


FRANCIS V. ROBINSON. Assistant Attorney General. 
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USE OF DEALER'S PLATES. 
June 28, 1938. 
Mr. R. W. Culwell, Department of Roads and Irrigation, Building. 
Dear Sir: 


You inquire as to what use an automobile dealer may make of 
his No. 1 license plates. 


It is our opinion that, with respect to the use to be made of 
dealer’s plates, the statute recognizes no distinction between the 
No. 1 plates and the duplicate plates. Section 60-319, C. S. S. 1937, 
concludes with the following provision, to-wit: 


“**that no “in-transit’ cards or dealer’s license plates shall 
be issued or used for any purpose other than in conjunction 
with the bona fide purchase or sale of motor vehicles by 
dealers regularly engaged in such business within this state 
and regularly maintaining a place of business for such pur- 
chase within this state.” 


That proviso, in our opinion, applies alike to both the original 
dealer’s plates, which you term the No. 1 plates, and also to the 
duplicate plates, and unconditionally restricts the use of all such 
plates to a use in conjunction with the bona fide purchase or sale of 
motor vehicles by dealers regularly engaged in the automobile bus- 
iness in Nebraska and regularly maintaining a place of business with- 
in this state. 


FRANCIS V. ROBINSON, Assistant Attorney General. 


AUTOMOBILE DEALER'S LICENSES. 
January 14, 1938. 
Mr. R. W| Culwell, Chief, Motor Vehicle Division. 
Dear Sir: 


You refer us to section 60-302, Comp. Stat. Supp. 1937, and 
more specifically to the latter part of said section, which directs that 
county treasurers shall neither receive nor accept applications for 
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registration or registration fee, nor issue any registration certificates 
for motor vehicles unless certain evidence is presented with respect 
to payment of personal taxes on automobiles for the preceding year. 


You inquire as follows: 


“We are requesting your opinion as to whether or not this law 
applies to motor vehicle dealers in the State of Nebraska. Must a 
dealer furnish proof that taxes have been paid on all vehicles upon 
which he is assessed during 1937 before he can secure a dealer’s 
license or dealer’s plates for 1938?” 


In answer to your inquiry please be advised that in our opinion 
this part of section 60-302 does not apply at all with respect to auto- 
mobile dealers’ licenses, and therefore, upon applying for a dealer’s 
license, it is not necessary that the applicant furnish proof that all 
taxes have been paid upon all vehicles upon which he was assessed 
during the preceding year before he can secure his new dealer’s 
plates, 


FRANCIS V. ROBINSON, Assistant Attorney General. 


LIGHTING EQUIPMENT UPON MOTOR VEHICLES. 
March 2, 1938 
Mr. R. F. Weller, Captain, Nebraska Safety Patrol. 


Dear Mr. Weller: 


You refer to section 39-1174, C. S. Supp. 1937, and ask our 
opinion as to whether any of the provisions of said section of the 
statutes authorize prosecutions of operators of motor vehicles when 
operating during the daytime without proper lighting devices. 


Subdivision (a) of said section provides that vehicles “upon a 
highway within this state” during stated hours when there is insuf- 
ficient sunlight “shall be equipped” with certain lighting devices, 
In our opinion the provision in this subdivision does not require the 
lighting devices therein specified to be upon motor vehicles during 
the hours not governed by the language thereof. In other words that 
subdivision merely provides that a vehicle shall not be upon the 
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highway at stated periods of time unless it has certain lighting de- 
vices, but does not prohibit a vehicle from being upon the highway 
at other times without such devices. 


Subdivision (b) of said section provides that every motor ve- 
hicle ‘‘shall be equipped with two or more head lamps at the front 
of and on opposite sides of the motor vehicle, and with a lamp on 
the rear’ as specified therein. The lighting requirements, in said 
subdivision (b), in our opinion, applies at all times to all motor 
vehicles. 


BERT L. OVERCASH, Assistant Attorney General. 


INSPECTION OF MOTOR VEHICLES OF STATE AND FEDERAL 
GOVERNMENTS. 


April 5, 1938 
Mr. R. F. Weller, Captain, Nebraska Safety Patrol. 


Dear Mr. Weller: 


You ask our opinion as to whether an inspection fee may be 
charged for the inspection of vehicles owned by state and federal 
governments, carrying either a state license, for which no registra- 
tion fee is paid, or a federal license. 


Section 40 of the Motor Vehicle Inspection Act provides that 
every “resident owner’ shall ‘cause his vehicle or vehicles to be 
inspected’’ as provided therein. 


Section 41 provides that it shall be “unlawful for any person 
to drive or move or for the owner to cause or knowingly permit to 
be driven or moved on any highway in this state any motor vehicle” 
not having a “certificate of inspection,’ issued under said act. 


The language of the inspection act would indicate that the 
legislature intended no vehicle could be driven upon the highway of 
this state without being inspected in accordance with said act. Clear- 
ly motor vehicles owned by the state and other governmental sub- 
divisions are subject to the terms of this act and an inspection fee 
can be charged for the inspection of such vehicles. 


However, as to vehicles owned or operated by the federal gov- 
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ernment, a serious question would arise as to thé jurisdiction of the 
state to exercise its policy power with reference to them. 


In Johnson v. Maryland, 254 U. S. 51, the supreme court of 
the United States held that state laws as to the issuance of operators’ 
licenses upon an examination for competency as to driving could 
not be enforced as against employees of the postal department of 
the United States. In this case the court in an opinion by Justice 
Holmes said: 


“It seems to us that the immunity of the instruments of 
the United States from state control in the performance 
of their duties extends to a requirement that they desist 
from performance until they satisfy a state officer, upon 
examination, that they are competent for a necessary part 
of them, and pay a fee for permission to go on. Such a 
requirement does not merely touch the government ser- 
vants remotely by a general rule of conduct; it lays hold 
of them in their specific attempt to obey orders, and re- 
quires qualifications in addition to those that the govern- 
ment has pronounced sufficient. It is the duty of the 
department to employ persons competent for their work, 
and that duty it must be presumed has been performed.” 


It would seem to follow if states cannot prevent incompetent 
persons of federal government from operating motor vehicles for the 
government, then states cannot prohibit improper and unsafe motor 
vehicles of federal government being operated in a similar capacity. 


It is, therefore, our opinion that in view of the Johnson de- 
cision, the state cannot require motor vehicles operated by or for 
the federal government in the discharge of its governmental and 
constitutional functions to be subjected to inspection and licensing 
under said act. 


BERT L. OVERCASH, Assistant Attorney General. 


JURISDICTION OF STATE HIGHWAY PATROL, 


November 1, 1938. 


Mr. James T. English, County Attorney, Omaha, Nebraska, 
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Dear Sir: 


We acknowledge your letter of October 25, enclosing copy of 
letter of John Hopkins, sheriff of Douglas County of October 20, 
together with your reply to him of October 25, in which Mr. Hopkins 
asks you this question: 


“There is considerable difference of opinion as to the duties 
and responsibilities of the state road patrol (meaning the 
highway safety patrol) in matters of law enforcement, par- 
ticularly having to do with preventing or interfering with 
traffic and preventing disturbances on the highway during 
the present truck drivers’ strike.” 


You quote in your opinion section 60-421, of the 1937 Cumula- 
tive Supplement to the Statutes of Nebraska, and we agree with your 
conclusion based thereon, namely: 


“Based upon the foregoing, it seems clear that the Nebraska 
Safety Patrol is required to assist in enforcing all laws 
regulating the operation of vehicles or the use of highways.” 


To this may we add that the Nebraska safety patrol is empow- 
ered by the statutes to which you refer to enforce the laws pertain- 
ing to operation of vehicles and use of highways, and these laws only; 
that the patrol may not be used for the purpose of strike breaking ex- 
cept in so far as strikers may violate such laws. 


The act creating the safety patrol was not intended to and does 
not change the duties of local police, county sheriffs or other peace 
officers. The patrol is merely an added arm of the law created to 
aid and assist the other law enforcement agencies of the state in 
the particulars referred to. 


BARLOW NYE, Administrative Assistant. 


INSTITUTION OF CRIMINAL PROSECUTIONS BY PATROLMEN. 
December 21, 1938. 

Captain R. F. Weller, Nebraska Safety Patrol, Building. 

Dear Sir: 


Reference is made to yours of December 6 in which you refer to 


112 REPORT OF ATTORNEY GENERAL 


the recent action of the district court of Scotts Bluff County voiding 
a $25.00 fine assessed by a justice of the peace at Minatare, Ne- 
braska against an alleged offender who had been arrested and brought 
before the justice of the peace by a member of your patrol. Since 
receipt of your letter the county attorney of Scotts Bluff County 
has advised the writer that he did not authorize the institution of 
this prosecution in the court of the justice of the peace mentioned 
in your letter. 


You ask our interpretation of section 39-1188, C. S. S., 1937, 
especially with reference to the language therein contained direct- 
ing the arresting officer in certain cases of traffic violation to take 
the person arrested before “the nearest or most accessible magis- 
trate.” You also inquire whether or not it is necessary for patrol- 
men to obtain the consent of the county attorney in order to in- 
stitute a prosecution before a justice of the peace. 


While the provisions of section 39-1188, C. S. S. 1937, considered 
alone, seem to place the responsibility for prosecutions in matters of 
traffic violation, whether they be felonies or misdemeanors, upon the 
arresting officer and the nearest magistrate, yet those provisions 
must be considered together with other. applicable statutes and ju- 
dicial decisions, and, when so considered, a different conclusion must 
be reached. 


It is the duty of the county attorney of each county when he 
has evidence warranting the belief that an individual has committed 
an offense and the further belief on his part that a conviction can 
be obtained to prosecute the alleged offender for said offense. This 
in substance is the effect of section 26-901, C. S. 1929. That stat- 
utory provision clearly and plainly gives to the county attorney a 
certain amount of discretion in determining what prosecutions shall 
be filed and where they shall be filed. 


Section 26-902, C. S. 1929, specifically provides that the county 
attorney ‘‘shall prosecute all complaints made in behalf of the state 
of which any magistrate shall have jurisdiction, and he (the county 
attorney) shall appear before any magistrate and conduct any crim- 
inal examination which may be had before such magistrate.’’ Con- 
struing that section, the Nebraska Supreme Court said in Rickley v. 
State, 65 Neb. 841, 847-848: 


“This statute gives to the county attorney full control of 
the case, and while the complaint is, in a sense, rep- 
resented by counsel—the county attorney—he is given no 
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choice as to whom he will employ, except by the consent 
and favor of the public prosecutor, who may take full con- 
trol of the case, and exclude other counsel, should the com- 
painant desire additional assistance. He calls such wit- 
nesses as he pleases; he controls all offers of evidence; he 
saves an exception to the rulings of the court, or not, at 
his pleasure; the interests of the complainant are wholly 
at his mercy, and are protected or left to suffer as he may 
choose;”’ 


In Nebraska a justice of the peace in criminal cases is depen- 
dent for compensation for his services upon collection of the court 
costs taxed in each particular prosecution. This is what is known 
as a fee office. If he convicts, the accused pays the cost, and the 
magistrate collects his fee. If he acquits, there is no way provided 
for the magistrate to collect his fees or costs unless the county at- 
torney shall have authorized the institution of the prosecution or 
have given his approval in writing of the institution of the same. 
Such is the express provision of section 29-2709, C. S. 1929. 


Section 29-2703, C. S. 1929 provides that no costs shall be paid 
from the county treasury in any case of a prosecution for misde- 
meanor except as provided in section 29-2709, supra. 


Unless, therefore, the county attorney institutes a criminal pros- 
ecution or approves in writing of the institution of the same, the 
magistrate can only obtain compensation for his fees by convicting 
the accused. This gives the magistrate such a direct pecuniary in- 
terest in the outcome of the lawsuit that our courts have found it 
necessary to hold that he is disqualified to act as a judge in such 
a case. For instance, the Supreme Court of the United States, in 
Turney v. Ohio, 273 U. S. 510, 523, said this: 


“It certainly violates the 14th Amendment and deprives a 
defendant in a criminal case of due process of law, to sub- 
ject his liberty or property to the judgment of a court the 
judge of which has a direct, personal, substantial, pecuniary 
interest in reaching a conclusion against him in his case.” 


Therefore, when we consider the Nebraska statutes supra, and 
when with them we take into consideration the many judicial decis- 
ions holding that judges having a pecuniary interest in the outcome 
of a prosecution are disqualified to act, we can arrive at no other 
conclusion than that the “nearest or most accessible magistrate” re- 
ferred to in section 39-1188, C. S. S. 1937, aforesaid, means that 
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nearest or most accessible magistrate in whose court the county 
attorney has authorized the institution of the proposed prosecutions. 
Should a complaint be filed without previous authorization, the mag- 
istrate is disqualified to hear and determine the case unless, after 
the filing, the county attorney approves in writing of the commence- 
ment of the action. 


in all instances, therefore, your patrolmen should contact the 
county attorney in each county and if the patrolmen desire to file 
complaint with a justice of the peace, they should first obtain the 
county attorney’s consent to such action in accord with the require- 
ment of section 29-2709, C. S. 1929. 


In this regard, you further inquire whether or not the appro- 
priation of the motor vehicle driver’s license fund for use for the 
administration of the highway patrol act is sufficient to authorize 
a use of said funds for the purpose of guaranteeing court costs in 
justice of the peace courts in prosecutions for violation of the traffic 
laws. 


By this question we take it that you have in mind the provis- 
ions of section 29-405, C. S. 1929, which purport to authorize a 
magistrate, at his discretion, to require the complainant in criminal 
prosecutions to give security for costs when the prosecution is not 
instituted by the county attorney. The appropriation of the fund 
mentioned for administration of the act is not broad enough to au- 
thorize any such use of any part of this fund. Furthermore, even 
though such use of this fund were authorized by the appropriation, 
the giving of such security would not we think qualify a judge other- 
wise disqualified on account of his pecuniary interest in the outcome 
of the lawsuit. In this connection we refer you to the case of Ex 
Parte Hatem, 38 Fed. (2d), 226, decided in 1930 by the Circuit 
Court of Appeals of the 6th circuit of the United States. 


In that case, under similar statute provisions, the justice of the 
peace, in order to avoid disqualification because of his pecuniary in- 
terest in the outcome of the prosecution, required a constable at- 
tached to his court and a state prohibition enforcement agent to give 
security for costs. Commenting upon that requirement, the court 
said: ? 


“It is sufficient that these officers were connected with the 
ccurt, that no bond was required of them by statute, and 
that, by bringing their cases in that court, they served to 
increase an otherwise lower earning capacity of the magis- 
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trate. The bond was obviously required only to provide a 
colorable means of avoiding the effect of the Tumey case. 
It is not therefore irrational to assume that the bond was 
given as by a friendly volunteer, by whom no ultimate li- 
ability was contemplated, and upon whom the justice of 
the peace might well hesitate to impose such liability for a 
kindly act of evasion.” 


There seems to be considerable logic in the reasoning used by 
the court as expressed in the language quoted above. We would not 
therefore be inclined to advise that you undertake fo have your 
patrolmen give security for costs, even if we felt that the appropria- 
tion for administration might properly be considered broad enough to 
authorize such use of moneys in the motor vehicle driver’s license 
fund. 

FRANCIS V. ROBINSON, Assistant Attorney General 


TAXATION AND REGISTRATION OF CAR OWNED BY FEDERAL 
LAND BANK 


February 11, 1938 
Mr. Charles E. McCarl, County Attorney, McCook, Nebraska. 
Dear Mr. McCarl: 


We have your letter of February 7, with reference to whether 
a car owned by the Federal Land Bank of Omaha, and operated by 
an employee thereof exclusively for the purpose of furthering the 
business of the said land bank, is subject to taxation and registration. 


Since the bank is, beyond question, an instrumentality of the 
federal government, this office has a number of times held that its 
personal property is free from liability for taxation, and we think it 
would also be exempt from registration. 


Reference is made for further details to a comprehensive opinion 
written March 2, 1933, to be found in the report of the Attorney Gen- 
eral for the biennium 1933 to 1934, on page 60. 


EDWIN VAIL, Assistant Attorney General 
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LICENSING AND TAXING OF MOTOR VEHICLES USED FOR 
EDUCATIONAL AND RELIGIOUS PURPOSES. 


February 15, 1938. 
Hon. Wm. H. Smith, State Tax Commissioner, Building. 


Dear Mr. Smith: 


We refer to our opinion under date of October 26, written to 
you concerning the above subject, in which we stated as follows: 


“If such automobiles are ‘owned and used exclusively for ed- 
ucational, religious, charitable or cemetery purposes’? and not for 
“financial gain or profit to either the owner or user,’ then they may 
be exempt from taxation. Art. VIII, sec. 8, Constitution of Nebraska; 
sec. 77-202, Comp. St. 1929. 


“For the purpose of determining whether an automobile may be 
exempt from taxation under the constitution and statute, it is im- 
material who owns such automobile and who uses it. The crucial 
and decisive test is whether such automobile is used exclusively for 
the purposes stated in the exemptions. House of Good Sheperd y. 
Board of Equalization, 113 Neb. 489; Central Union Uonference As- 
sociation v. Lancaster County, 109 Neb. 106; Scott v. Society” of 
Russian Israelites, 59 Neb. 571; State v. Tucker, 38 Neb. 56.” 


There seems to be a uniform misunderstanding of this opinion 
both on the part of church organizations and ministers and on the 
part of the county assessors. We will therefore attempt to explain a 
little further. 


First, we believe the question of who owns the automobile is 
immaterial except as ownership may be used as evidence of the use 
of the car. That is, as evidence that it is used exclusively for ed- 
ucational, religious, charitable or cemetery purposes. 


Second, the only test to be applied is one which will determine 
whether such automobile is used exclusively for the purpose stated 
in the exemption, namely for “educational, religious, charitable or 
cemetery purposes.”’ If the automobile is used exclusively for one 
of these named purposes, it is exempt from taxation without regard 
to the name in which the title of the automobile may be carried. If, 
on the other hand, the automobile is a family automobile and is used 
for family purposes, as well as for educational or religious purposes, 
it cannot be said to be used exclusively for one of the purposes named 
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in the exemptions. Likewise, an automobile used in part for bus- 
iness purposes would not come within the exemptions named in the 
statute. 


The test should be applied by each county assessor and deter- 
mination made by him as to whether or not the automobile is within 
any of the exemptions named. 


BARLOW NYE, Administrative Assistant. 


RE: NEPOTISM. 
September 28, 1938. 
Mr. William J. Moeschler, Omaha, Nebraska. 
Dear Sir: 


We acknowledge receipt of yours of September 27 in which you 
inquire whether or not it is proper for a public official elected or 
appointed under the laws of the State of Nebraska, to employ his 
sister as a helper in his office and to pay her from public funds. 


In 1919 the legislature of the State of Nebraska enacted a law 
which by its terms prohibited such employment by public officers in 
the State of Nebraska. Subsequent to the enactment of that law and 
under its terms an action was brought by Wayne County against its 
county treasurer, seeking to recover from the county treasurer a sum 
of money which it was claimed he had unlawfully paid from public 
funds to his sister who had been employed by him in his office as 
a clerk and helper. That case was appealed to the Supreme Court 
of Nebraska and on June 19, 1931 the Supreme Court handed down 
its opinion finding against the county and finding further that the 
1919 anti-nepotism law above mentioned, was void because it had 
been enacted in contravention of section 14 of Article III of the Ne- 
braska constitution. The case mentioned is reported in 121 Nebraska 
Supreme Court reports at page 438. 


No new legislation on this subject has been enacted by the leg- 
islature and therefore there is now no statutory provision prohibit- 
ing the practice to which you refer in your letter. 


FRANCIS V. ROBINSON, Assistant Attorney General 
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POWER OF DIVISION OF REGISTRATION FOR NURSES TO 
FIX MINIMUM AGE FOR TRAINING. 


September 23, 1938 
Mr. Lee Basye, Federal Securities Building, Lincoln, Nebraska 
Dear Mr. Basye: 


We reply to your letter of September 14th in which you inquire 
as follows: 


“In your opinion is there any authority of law of any stan- 
dard fixed by the above referred to statute (section 71-1503, 
C. S. Supp. 1937) upon which any valid rule or regulation 
may be adopted for the fixing of a standard of age to which 
a school of nurses training may admit pupils thereto.” 


We assume that your inquiry is directed to the regulation which 
we understand has been adopted relative to the requirement that one 
must have reached the age of eighteen years before applying for ad- 
mission to an accredited training school for nurses. 


You have called our attention to the rule governing the extent 
to which boards and commissions, as agencies for the administration 
of various governmental functions, may go in adopting rules and reg- 
ulations to carry out the purpose for which they may have been con- 
stituted. 


The existing rule seems to have been well stated as follows: 
“It is generally recognized, however, that, while such agen- 
cies are governmental, they have no powers, but such as 
are expressly delegated to them by the organic or statutory 
law of the government of which they are a part, or such as 
are by implication essential to the full and adequate ex- 
ercise of such express powers.” 


Huffman v. State Roads Commission, 152 Md. 566; 137 A. 
358, 365; 59 C. J. 112, sec. 119. 


This rule has been adopted in the case of State ex rel Woolridge 
v. Morehead, 100 Neb. 864, 161 N. W. 569, L. R. A. 1917D 310, 59 
c. J. 112, : 


We believe that we can say at this time that the courts are con- 
stantly taking more liberal views relative to the powers such boards 
ought to be permitted to exercise, and for a statement of liberal 
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construction we refer you to 2 Am. Bar Assoc. Journal, page 749, 
and to the dissenting opinion of Justice Rose in the last above cited 
case. 


However, construing sections 71-1501 to 71-1507, C. S. Supp. 
1937, under the rule laid down in the Woolridge case, above cited, 
it is our opinion that the division of registration has the power to 
fix a minimum age requirement and that in the exercise of that power 
such board in fixing the age of eighteen years has exercised such 
power in a just and reasonable manner, and that the ruling is not 
arbitrary nor discriminatory. 


In support of this opinion we call your attention to section 71- 
1504, in which it is provided: 


“The bureau shall adopt and promulgate such rules and 
regulations, not inconsistent with law, as it may deem nec- 
essary to properly carry out the provisions of this act and 
to effectuate its purpose;”’ 


Referring to section 71-1514, the requirement is set out that 
the practice of nursing may not be entered into until the applicant 
for a license has attained the age of twenty-one years. 


Referring to section 71-1503, we find that the course of train- 
ing must cover a period of three years. 


lt is, therefore, apparent from the context of the statute itself 
that the board has been granted power to effectuate its purpose and 
that a student could not be licensed under the law prior to the age 
of twenty-one years. 


In attempting to ascertain whether an eighteen-year minimum is 
arbitrary, we believe the board has the power to take into considera- 
tion the duties of a student nurse,-the fact that she is called upon to 
care for patients who may be seriously ill, requiring somewhat mature 
judgment and certainly a certain amount of physical maturity. Such 
maturity may not be present in a student who has graduated from a 
four-year course in high school and we, therefore, do not believe that 
such requirement as set out in section 71-1502 governs in any way 
the minimum age to which a student may enter upon nurse’s train- 
ing. 


As stated above, we conclude that the board has the power to 
fix a minimum age of eighteen years. 


HARRY GRIMMINGER, Assistant Attorney General 
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UNAUTHORIZED PRACTICE OF LAW BY COLLECTION AGENCIES. 

October 4, 1937 
Bureau of Adjustments, Inc., Sharp Building, Lincoln, Nebraska. 
Gentlemen: 


You advise that you operate an ‘incorporated collection business 
under the above name, take assignments of certain accounts and other 
indebtedness, and when necessary institute suits thereon in justice 
of the peace courts. 


Your contract for performing this service, as shown by copy 
thereof, submitted to this office, contains the following stipulation with 
reference to the service to be rendered and the charge therefor: 


“For valuable consideration the following unpaid accounts, 
claims, notes, judgments and other forms of indebtedness 
legally due the undersigned are assigned to you for the 
purpose of collection, subject to fifty per cent commission, 
whether paid to you or to us. You are authorized to use 
your discretion in the settlement of same and to institute suit, 
levy execution or garnishment when in your judgment it 
is necessary, and for the purpose of collection, to endorse 
all checks, drafts, money orders, and accept cash sent to you 
in our (my) benefit by debtor's. We agree to furnish item- 
ized statements or proofs of claim on request by you, and 
report promptly all payments made direct to us, comply 
strictly with all terms set out upon both sides of this sheet.” 


You ask whether or not you are engaged in the unauthorized 
practice of law in bringing suits in your own name upon accounts 
received for collection under the above arrangement, when such suits 
are prepared and filed by an officer of your company in such court 
and if necessary are tried by him without the employment of any duly 
licensed attorney. 


It is the opinion of this office that under the rule in State v. 
Barlow, 131 Neb.: 294, the question of whether you are practicing 
law is to be determined exclusively by the nature of the services 
performed and without respect for the particular court or place in 
which the acts incident to such service are committed. In that view 
it is wholly immaterial whether the suits filed by you in your col- 
lection matters, as outlined aforesaid, are filed in justice courts or 
in other courts, and in all cases ‘“‘the preparation of pleadings to be 
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filed in court’? and the “trial of causes in court’ constitute the prac- 
tice of law. 


As stated by this office in an official opinion rendered June 5, 
1937, upon this subject: 


“anyone, who, while appearing for another, prepares and 
files pleadings in a justice of the peace court, must, of nec- 
essity, engage in the practice of law. Likewise, one who 
appears at the time of the trial for any party to the suit, 
and engages in the trial of the case, engages in the prac- 
tice of law. Therefore, a layman is not authorized to per- 
form these acts.” 


In arriving at the above conclusion, with reference to your case, 
it is unnecessary to determine whether the assignment included in 
your contract authorizes you to institute, maintain, and control legal 
proceedings in your own name. If such assignment gives you such 
right and you thereby become “the real party in interest” and can 
under the statutes initiate and maintain such proceedings, such 
right does not carry with it any privilege to engage in the practice of 
law or any immunities from the consequences of unauthorized and 
illegal practice of law. 


While an individual may represent himself in any court without 
the assistance of a duly licensed attorney a corporation manifestly 
must act only through agents and officers and cannot directly or in- 
directly engage in the practice of law. Therefore, even if your cor- 
poration owned such claims absolutely, it is our opinion that it would 
not thereby be entitled to have any of its officers, who are not li- 
censed attorneys, represent it in legal proceedings. 105 A. L. R. 1364. 


We think, however, that if it was necessary to deterthine whether 
such assignment vested an absolute right in your company to initiate 
and maintain suits in its own name, our court would follow the rule 
laid down in State ex rel. Freebourn y. Merchants Credit Service, 66 
P. (2d) (Mont.) 337, and would hold that such assignment was only 
“legal title’ for collection and no more. This conclusion is further 
substantiated by reference to another paragraph contained in your 
contract form which reads: 


“Accounts upon which suit has been started or which are 
in judgment, are subject to withdrawal after the expira- 
tion of sixty days written notice to us and the payment of 
all accrued court costs to date, and a minimum service 
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charge of $10.00 or ten per cent of the principal amount if 
over $100.00. Accounts canceled during process of col- 
lection without complying with the above are subject to 
the regular commission charge.” 


We think that an examination of your contract with creditors 
with reference to the collection of claims indicates without question 
that you are essentially engaged in a service business and not in the 
business of purchasing claims outright, and that your right and ob- 
ligation must of necessity be determined with reference to the service 
involved in your business. 


In this light, we think that there is presented for our opinion 
a most serious question independent of the question raised by you 
with reference to the right to initiate and try suits in courts of the 
justice of the peace. The additional question necessarily raised in 
this matter is your right to engage in the business and profession in- 
dicated by the service to be performed under your contract. 


The business of collecting claims itself does not constitute the 
practice of law. However, when coupled with such business an 
ageny attempts collection by threatening suit and holds itself as 
rendering service and assistance in the legal enforcement of claims, 
it is generally held that such agency is engaged in the unauthorized 
and illegal practice of law. Richmond Ass’n of Credit Men, Inc. v. 
Bar Ass’n, 189 S. E. (Va.) 153. 


The statement just made is supported by a number of recent 
decisions by courts of the various states. Among these is In Re 
Ripley, 191 At. (Ver.) 918, where the following rule is found in the 
syllabus of the court: 


“Respondent who was not a licensed attorney held guilty of 
contempt of supreme court for unauthorized ‘practice of 
law’ where he contracted with creditor for a fee to enforce 
claims against debtor, wrote debtor and threatened him with 
suit, caused suit to be brought, and caused debtor’s wages 
to be attached by trustee process.” 


In the opinion in the Ripley case the court quotes from a Mis- 
souri decision as follows: 


“We therefore conclude that the respondent has the right 
to collect debts for others provided it does not employ an 
attorney or promise to employ one, or threaten the debtor 
with suit if he does not pay. If collections cannot be made 
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without the services of an attorney, the respondent should 
return the claim to the creditor who should be free to 
select and employ his own attorney.” 


The decisions of the various courts with reference to the ques- 
tion of what acts in connection with the operation of collection ag- 
encies constitute the practice of law are reviewed in 84 A. L. R. 749. 
Reviewing the decisions the following rule is stated: 


“In most of the cases the corporation or individual in ques- 
tion, engaged in the collection business, has been held to 
have been practicing law. However, it will be observed 
that the cases do not support the broad doctrine that the 
business of collecting claims amounts in itself to the prac- 
tice of law. Generally there have been other features in- 
cident to or a part of the business of making collections, 
such as threatening to bring suit, offering to give free legal 
advice, ete. which doubtless have been the controlling 
factors.” 


From the foregoing it is the opinion of the writer that you are 
not only engaged in the unlawful and unauthorized practice of law 
in filing and trying cases in court, but as well in the solicitation and 
accepting of accounts for collection under the arrangement hereto- 
fore indicated. 


It follows from the conelusion just stated that it is improper 
for you to mail to debtor any instrument designated as “Legal Notice 
of Suit,’ whether or not such instruments simulate legal process. 
The instrument you have been using in this connection, as shown 
by a copy that has been forwarded to this office, is objectionable 
we think upon the ground that it simulates legal process; but inas- 
much as you have no right whatever to threaten suit in any manner 
as part of your collection service, we do not think it is necessary to 
advise you as to the particulars in which said instrument simulates 
legal process. 


BERT L. OVERCASH, Assistant Attorney General. 


PRACTICE IN JUSTICE COURTS. 
January 11, 1938 


Mr. Ed. S. Cunningham, Justice of the Peace, North Platte, Nebraska 
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Dear Sir: 


We have your letter requesting an opinion on certain matters in 
connection with justice of the peace courts. Your inquiries have been 
summarized and answered as follows: 


1. May an individual, corporation, or partnership prepare and 
file suit upon a claim or debt owed to him or it without employment 
of an attorney? 


An individual person may file and handle himself any suit he 
desires to maintain, and prepare all pleadings in connection there~ 
with in any court of our state providing he is acting solely for him- 
self and protecting his own private interests. He need not employ an 
attorney and this office has so ruled consistently and uniformly. 


A corporation being an artificial and not a natural person can 
only act through officers, agents, and attorneys and legal proceed- 
ings for and on behalf of a corporation must in every case be filed 
and tried by a licensed attorney. 


An individual partner may properly represent himself as can any 
individual. However, he cannot authorize any employee not a li- 
censed attorney to act for him in any court. 


2. May a justice of the peace prepare notices to vacate ete. or 
fill out other forms which may be filed as pleadings or used as evi- 
dence in his court? 


No. A justice of the peace is a judicial officer and as such should 
have no part in the preparation of any instruments which he may have 
to pass upon as to effect and sufficiency while performing his judic- 
ial duties. 


In the case of business forms ete. which will have nothing to do 
with any matters before him as a judicial officer, a justice of the 
peace has the same right as any layman to prepare such instruments 
for other persons, but then only if the nature of the instrument is 
such that legal knowledge is not required to prepare it, 


3. May a justice of the peace keep on hand and sell blank 
legal forms of all kinds? 


Yes, providing he makes no representations as to the legal effect 
of any such instruments and does not advise as to how they should 
be filled out. 
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4. Is it proper for a justice of the peace to accept employment 
by those holding judgments rendered in his court for the collection 
of such judgments after they have been rendered? 


We do not think such employment is ethical or proper since 
the justice of peace is a judicial officer and as such should maintain 
an impartial position with reference to all litigants’ involved in his 
eourt. In the situatidn stated the ordinary remedies of execution are 
available to judgment creditors. When such remedies are pursued 
conflicts may arise that will require determination by the justice in 
his judicial capacity, and he must therefore remain in a neutral 
position so as to be able to discharge his duties in such event. 


5. What did our supreme court hold in the recent opinion in 
State v. Kirk? 


Our supreme court held that the filing and trial of suits in 
justice courts by one acting for other persons is by its very nature 
the practice of law and that only those persons licensed by the sup- 
reme court as attorneys can engage in such activities. 


This office solicits the cooperation of all justices of the peace in 
conforming to the standards of practice and conduct laid down by 
the courts in this matter. The rules which have been adopted have 
for their object the maintenance of high ethical standards which are 
necessary to the public welfare. 


BERT L. OVERCASH, Assistant Attorney General. 


RELEASE OF PRISONERS TO COUNTY SHERIFFS TO 
ATTEND TRIALS. 


November 3, 1937 
Mr. Joseph O’Grady, Warden, State Penitentiary, Lancaster, Nebraska. 
Dear Mr. O’Grady: 


You ask whether you should release prisoners in the penitentiary 
to county sheriffs for the purpose of attendance of such prisoners as 
witnesses at criminal trials. 


The statutes pertaining to the operation of the penitentiary and 
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duties of the warden and other officers are contained in ch. 83, Art. 9, 
Comp. St. 1929. Section 83-909 with reference to the duties of the 
warden reads as follows: 


“The warden shall attend constantly at the penitentiary, 
except when performing some other duty connected with 
his office; he shall exercise general supervision over and 
give necessary directions to the keepers, guards, and other 
employees; examine whether they have been vigilant in 
the discharge of their respective duties; examine daily into 
the health of the prisoners, and take charge and properly 
care for all personal estate, belonging to or connected with 
the penitentiary.” 


Section 29-2401, Comp. St. 1929, provides that a convicted pris- 
oner is to be conveyed to the penitentiary and there “safely kept until 
the term of his confinement shall have expired, or he shall be par- 
doned.” 


We find no statute authorizing you to release prisoners to county 
sheriffs for their appearance as witnesses at trials. 


It is our opinion that in the absence of a subpoena for you to 
produce a prisoner at a specific place for trial, you should not allow 
a prisoner to be released from the penitentiary. 


BERT L. OVERCASH, Assistant Attorney General. 


TRANSPORTATION OF PRISONERS RELEASED OR DISCHARGED. 


April 5, 1938 
Mr. Joseph O’Grady, Warden, State Penitentiary, Lancaster, Nebraska. 
Dear Mr. O’Grady: 


You ask our opinion as to the obligation of the state to provide 
transportation for prisoners released or discharged from the peniten- 
tiary. 


Section 29-2627, C. S. 1929, reads as follows: 


“Upon the release of any prisoner from the penitentiary, the 
warden shall provide him with suitable clothing, with ten 
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dollars in money, and shall procure transportation for him 
to his place of employment. The warden shall make the 
same provision for any prisoner discharged from the pen- 
itentiary by expiration of his maximum sentence, save that 
he shall procure transportation to his home if within the 
state; if not, to the place of his conviction or to some place 
not more distant selected by the prisoner.” 


The above section is a part of the indeterminate sentence law 
passed by our legislature in 1921 (Laws of Nebraska for 1921, 
page 692). It is noted that the above statute contains two distinct 
provisions; the first provides that transportation shall be procured 
upon the “release” of any prisoner. The term ‘release’ as used 
therein would seem to mean ‘“‘to set at liberty, to let go.” 53 C. J. 
1196. Apparently this provision would be applicable when a pris- 
oner is paroled but would not seem to be applicable when a prisoner 
is allowed to make a specifie trip in any emergency. 


The other provision in said statute obligates the state to pro- 
vide transportation when a prisoner is discharged. The term ‘‘dis- 
charge” implies that there is not only a “release” but an ending of 
confinement. 18 C. J. 1048. Under this provision it is our opinion 
that a prisoner would be entitled to the transportation therein pro- 
vided when he has served the maximum sentence assessed against 
him less any good time allowed. It would not, however, be applicable 
where a prisoner had merely served his minimum sentence less good 
time allowance. 


BERT L. OVERCASH, Assistant Attorney General. 


PAYMENT OF POST-GRADUATE TUITION OUT OF COUNTY HIGH 
SCHOOL FUND. 


June 22, 1938 
Mr. Eldon P. Cunningham, Superintendent of Public Instruction, 
Grand Island, Nebraska. 
Dear Sir: 


Speaking with reference to the payment of tuition out of the 
county high school fund you say: 
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“A student spends four years in high school and graduates 
receiving a diploma. The county paid the tuition for these 
four years. This student now asks for tuition for a year 
of post-graduate work. Can we legally pay this tuition, 
sinee under Section 79-901 this student has completed his 
course? This student is a resident of a rural school district 
which does not maintain high school grades.” 


I am of the opinion that the law does not authorize the payment 
of tuition for post graduate work. out of the county high school fund, 
after the four year high school course has been completed. 


GEORGE W. AYRES, Assistant Attorney General 


SCHOOLS—COMPENSATION INSURANCE 
August 4, 1938 


Mr. Lloyd A. Shepard, Supt. Lewiston Consolidated Schools 
Lewiston, Nebraska. 


Dear Sir: 


In answer to your letter of inquiry of the 3rd instant, I will say 
that a school district is not required by law to carry compensation 
insurance on its employees, but it is liable to pay compensation to 
any of its employees who are injured in discharge of their duties as 
such employees. 


I have asked the Clerk of the Compensation Court to send you a 
eopy of The Workmen’s Compensation Law of Nebraska, and am 
told that it will be sent. 


The board members will not be personally liable, in my opinion, 
in case they do not take out workmen’s insurance for the district. 
The district is legally liable to pay workmen’s compensation to its 
injured employees, whether it takes out workmen’s compensation in- 
surance for them or not, but if it takes out insurance and the insurer 
pays, then the district is not required to pay. If, however, the com- 
pany in which the insurance is taken out becomes insolvent and 
does not pay, then the district will be required to pay. 


A school district is not liable to pay any one for damages caused 
by the misconduct or negligence of its officers or employees, unless 
the law makes it liable in such a case, 


OPINIONS 129 


The Workmen’s Compensation Law only applies to injuries to 
employees. It is not applicable in the case of injuries to pupils or 
patrons. If a teacher should fall at school and break her leg while 
engaged in the performance of her duties, the district would be liable 
to pay her compensation in conformity with the provisions of the 
Workmen's Compensation Law. The compensation would not nec- 
essarily be the actual damage to her, caused by her loss of wages 
and her doctor’s bill and other expenses. 


If a pupil injures himself in any way in a shop connected with 
the school, or in any of the school activities, the school district will 
not be legally liable, for the law does not say that the district shall 
pay damages in such a case. 


The school district would not be liable if a patron attending a 
play should faint and fall and injure himself in falling, or if he 
should be injured in any other way on or about the school grounds. 


It is said on pages 528, 529 and 530 of 56 C. J. that; 


“Inasmuch as school districts and other local school or- 
ganizations are agencies or instrumentalities of the state, 
and considered as corporations, are public or quasi municipal 
in character, it is the generally accepted rule, although 
there is some authority to the contrary, that such a district, 
or its directing board, as such, like other municipalities and 
the state itself, is not liable to persons injured by its nonfeas- 
ance, nor is it liable for injuries or loss resulting from its 
negligence, as for a failure properly to construct a school 
building or to keep it in repair, or to maintain the school 
premises or equipment in a proper and safe condition, or 
to furnish safe and suitable means of conveyance for the 
transportation of pupils to and from school, or safely op- 
erate such conveyance, except where liability is imposed by 
statute.” ; : 


GEORGE W. AYRES, Assistant Attorney General 


DISCREPANCY BETWEEN L. B. 158 AND L. B. 70, WITH 
REFERENCE TO APPROPRIATIONS FOR STATE ASSISTANCE 


January 17, 1938 


Mr. Neil C. Vandemoer, Director of Assistance, State House. 
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Dear Sir: 


We beg to acknowledge receipt of your letter of January 12, 
in which you enclose copy of a letter from Mr. Geoffrey May, As- 
sociate Director, Bureau of Public Assistance, Washington, and ask 
us to answer same direct, with copy to you. 


Mr. May in his letter says: 


“As previously requested, we should like to be informed as 
to whether 8 per cent or 10 per cent of the gasoline tax 
fund inures to the benefit of the State Assistance Fund, 
and we should like to be furnished with an explanation of 
the apparent discrepancy between Legislative Bill No. 70 
and Legislative Bill No. 158 of the Laws of 1937. You 
have previously stated that the suggestions of the Attorney 
General of the State of Nebraska were requested in con- 
nection with this situation, but to date his reply, if any, 
has not been received by this office. You have stated that 
it was the intent of the Legislature to appropriate the en- 
tire 10 per cent gasoline tax, but, due to a clerical error, 
only 8 per cent may be used for State Assistance purposes; 
and that this will result in the accumulation of a fund 
amounting to about $440,000 for the biennium, as to which 
the Governor and the State Auditor have agreed under pro- 
visions of state statutes to permit the use of these additional 
funds for State Assistance, with the expectation that the 
Legislature will correct the 2 per cent in Legislative Bill 
No. 70. If the Attorney General has considered the ques- 
tion involved, we should like to be furnished with a copy 
of his statement, together with an opinion as to the validity 
aud effectiveness of the agreement of the Governor and 
State Auditor outlined here. If the Attorney General is of 
the opinion that this agreement is valid and will accomplish 
the purpose for which it is designed, we should like to 
be furnished with a copy of each agreement.’” 


Legislative Bill No. 158 imposes an excise tax of 5 cents per 
gallon upon the use of all motor vehicle fuels and directs that the 
monies received under the act by the state treasurer shall be placed 
by him in a fund to be known as the ‘‘Gasoline Tax Fund’, and fur- 
ther provides that until June 30, 1939, 10% of said fund shall be 
‘credited and shall inure to the State Assistance Fund. 


Under Legislative Bill No. 70 the Legislature made a specific 
appropriation of said funds as is required by the Constitution. In 
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the enrolled bill there appears in Section 49, an appropriation of 
“8 per cent of gasoline tax fund, arising under Legislative Bill No. 
158”. This particular provision was by virtue of an amendment made 
in committee of the whole, which the printed journal shows to be, 
as stated in the enrolled bill. We cannot go beyond the legislative 
journal, under our law, in order to correct an error in the enrolled 
bill. However, we have had exhibited to us by the secretary of the 
legislature, the original amendment as presented in the committee 
of the whole, and this shows that as originally typewritten, it read; 
“appropriation of a per cent of gasoline tax fund, arising under 
Legislative Bill No. 158”. This was changed by an employee of the 
legislature, who wrote the figure “8’’ over a with a red lead pencil. 
The discrepancy was not noticed when the amendment was adopted. 


The net result, therefore, is that the tax will be collected on 
the 10% basis, but only 8% will be available for state assistance 
fund purposes until the legislature again acts. The error is so palp- 
able and the Governor and other authorities feel so sure that the leg- 
islature will take steps to correct the same, that they have adopted 
the following measures: 


Under our law an appropriation is available to be drawn against, 
to the amount of 1/g thereof, in each quarter during the biennium 
commencing July 1, after the adjournment of the legislature. How- 
ever, in case of emergency the Governor may approve a request made 
through the State Auditor to exceed the expenditure of 1/g of the total 
in any quarter. Said request has been made and the Governor has 
authorized expenditures for the current quarter on the same basis as 
would be made if the whole 10% were presently available. This 
course, if pursued during ensuing quarters, will, of course, reduce 
the amount available in the final quarters of the biennium. How~ 
ever, the legislature meets some six months before the expiration of 
the biennium and it is anticipated that they will, by emergency leg- 
islation, provide for the immediate appropriation of the 2% collected 
and now unavailable because of the error to which we have above 
referred. Should the legislature refuse to act, the fund would, of 
course, be depleted and payments could not be made on the present 
basis, but would have to be reduced. But the administrative officers, 
including the Governor, regard this contingency as being unlikely to 
happen. 


This office regards the action of the Governor and administra- 
tive officers as being a matter of policy wholly within their discre- 
tion. 
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Trusting this will give you an adequate explanation of the en- 
tire situation, we are, 


EDWIN VAIL, Assistant Attorney General 


ASSISTANCE TO INMATES OF HOMES 


November 25, 1938 
Mr. Neil C, Vandemoer, Director of Assistance, State House. 
Dear Mr. Vandemoer: 


Reference is made to your letters of October 18, and Septemder 
2 and, also, letter enclosed from Mr. Reed O’Hanlon of date August 
24, in which he says; 


“We have been requested by the Grand Lodge Independent 
Order of Odd Fellows of Nebraska, to advise them as to 
the eligibility of certain of their members for old age as- 
sistance. This Order maintains a home at York, Nebraska, 
for aged members of the Order, their widows and orphans. 
The majority of the inmates of this home are now aged 
people. We have been furnished with information from 
other states as to the same situation. Our attention has 
also been called to a ruling of the attorney general of Ne- 
braska, dated February 12, 1936. 


“From this information and from a letter written by Mr. 
A. J. Guendel, formerly State Assistance Director, dated 
February 21, 1936, to the Assistance Director of Washing- 
ton County, in regard to another home, we gather that the 
general ruling on this subject is somewhat as follows: 


“Guests who have entered such a private home by property 
settlement upon entering have made a specific contract with 
the home for their maintenance and are therefore, inel- 
igible for a pension. Those who entered purely on a charity 
basis can make application for the maximum amount of 
county assistance to the local county board and the board 
should treat this application the same as that of any aged 
person not living in such a home, and could make an al- 
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lowance up to the maximum of $30 a month if they so 
desired. 


“In connection with the first quotation above made, we find 
that in other states they have modified the rule in regard to 
property settlement that where the amount of property 
turned over to the home has been exceeded by the value of 
the care rendered, then the assistance board has taken that 
faetor into consideration and has frequently declared the 
applicant eligible for such old age assistance. 


“T would appreciate your comments on this situation, and 
in particular, whether the ruling of the attorney general as 
of February 12, 1936, setting forth in more detail the gen- 
eral rule above outlined still remains in force.” 


I am in agreement that inmates of such homes are not to be 
deprived of relief payments, subject to deductions for care paid for 
by contract and, also, subject to compliance with the provisions of 
Section 68-258 Compiled Statutes, Supplement 1937, as to income 
and resources. 


I am not, however, completely in accord with the implication 
in Mr. O’Hanlon’s letter and in the former Attorney General's opinion 
that residence in the home necessarily acts to establish residence in 
the county where the home is located. I enclose herewith copy of 
opinion given to Mr. John S. Gewacke, County Attorney of Fillmore 
County of date July 29, 1938, in which this matter is dealt with. 
This opinion does not, however, effect the question as to whether 
the inmate is entitled to relief, but only as to what county should 
be held liable. 

EDWIN VAIL, Assistant Attorney General 


APPROPRIATION FOR STATE ASSISTANCE 


August 18, 1937 
Walter E. Jensen, State Treasurer, Building. 


Dear Sir: 


The Board of Control complains of your refusal to honor warrants 
drawn upon the appropriation for State Assistance. We write you 
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direct, with copy to the board, since you are a state constitutional 
officer and your office is entitled to our official opinion, and we 
believe you are primarily concerned. 


As we get the facts, the present appropriation for State Assis- 
tance, or so much thereof as is here in controversy, derives from 
Section 1, Chapter 20 Laws (Special Session) 19385, which is as fol- 
lows: 


“A fund to be known as the “State Assistance Fund”, is 
hereby created and established in the treasury of the state 
of Nebraska. There is hereby appropriated for said fund 
and the purposes of this Act for the period ending June 30, 
1937, the following sums: (a) From the state general fund 
$2,083,000.00; (b) From the one-cent gasoline tax to be 
collected, as provided in House Roll No. 6, Fifty-first 
(Special) Session, Legislature of Nebraska, $2,430,000.00:, 
Total $4,513,000.00. Any unexpended balance remaining 
in said fund on June 30, 1937, shall be transferred and 
credited to the general fund of the state.” 


This was followed by Section 1, Chapter 22 Laws (Special Ses- 
sion) 1935, amending Section 73, Chapter 177 Laws 1935, which is 
in part as follows: 


“(a) State Treasurer (State Assistance Fund 
from General Fund, beer and hard liquor fees 
and taxes from additional 1¢ motor vehicle 
fuels tax arising from levies under House Roll 
No. 6, Fifty-first (Special) Session, Legisla- 
ture of Nebraska). 


“(1) From state general fund malt beverage 
tax now on hand already collected from 
brewers and importers of malt beverages 
under Article 2, “Chapter 53, C. S. Supp., 
1933, which State Treasurer is hereby direct- 
ed to transfer from state general fund and 
credit to State Assistance Fund. 


--$300,000.00 


“(2) From state malt beverage taxes to be 
collected from brewers and importers and 
from gallonage taxes on hard liquors and on 
other fees and revenues from levies arising 
under Chapter 116, Laws of Nebraska, 1935, 
which State Treasurer shall transfer ana 
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credit to the State Assistance Fund, as there- 


in directed, commencing April 1, 1935....... 700,000.00 
“(3) From additional 1¢ motor vehicle fuels 
tax arising from levies under House Roll No. 
6, Fifty-first (Special) Session, Legislature of 
Nebravh 8)j cctstd.c. sacs hepa avers ap ta ie aaa ooo ssa naitvens 2,430,000.00 
“(4) From the State General Fund the sum 
OF snessitenncsi det devs aa consvenevenler Tit oornenlepivstinsnei sa eruneds 1,083,000.00 


$4,513,000.00” 


These laws appropriate monies directly from the general fund 
for state assistance. 


Section 49, Legislative Bill 70, Nebraska 1937 Laws, S.C.J. 191, 
makes the following appropriations among others, for state assistance 
(italics ours): 


“Appropriate from alcoholic liquor taxes and collections aris- 
ing under Chapter 116, Session Laws of Nebraska, 1935, 
as amended by Legislative Bill No. 523, Fifty-second 
Session and as amended by Section 7, Legislative Bill No. 


378, Fifty-second Session, and appropriate 8 per cent of 
gasoline tax fund, arising under Legislative Bill No. 158, 
Fifty-second Session and appropriate the proceeds of excise 
and estate taxes levied under Legislative Bill No. 374, 
Fifty-second Session and appropriate proceeds of all head 
taxes collected under Section 6, Legislative Bill No. 378, 
Fifty-second Session, together with any unexpended balances 
for biennium ending June 30, 1937, in said fund or in any 
other fund inuring to the State Assistance Fund, not to 
ORCOEM! . ccvsonigs cn tye scae sac sncacervaeeeeeee tases dacs cendscnvaavedtrs 37,500,000.00 


to be allocated and distributed according to law, including 
directions contained in Legislative Bill No. 378, Fifty-second 
Session, Nebraska State Legislature.***” 


Now we understand that your predecessor failed to set up on his 
books any account based on the 1935, Special Session, appropriation, 
but instead claimed he could not honor warrants drawn on this 
appropriation, beyond a point where he would be able to keep on 
hand $1,112,675.97, which he had set up on his books under the 
title “Current Revenue Funds—State Assistance (old)’’. 
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We do not believe this action (which resulted in emergency 
appropriations at the end of the 1935-7 biennium) was justified. 


The account set up by the former state treasurer had its orig- 
inal thus: Chapter 155 and Chapter 161, Laws 1935, imposed an 
additional 1¢ per gallon tax on motor vehicle fuel, for the benefit of 
state assistance. These laws were declared invalid by our supreme 
court. The taxes collected under them had been paid to the State 
Treasurer, deposited by him in state depositories and mingled with 
other state funds. He had carried an account termed “State Assis- 
tance Fund” on his books, to which he had transferred credits from 
the gas tax monies as collected, and against which some warrants 
had been drawn and paid. The balance in this account as shown by 
his books when the law was declared invalid was $1,112,675.97, 
which he then designated as “State Assistance Fund (old).” By 
Chapter 17 and Chapter 18, Laws (Special Session) 1935, this invalid 
tax was retained and recaptured for the benefit of the State of Ne- 
braska, and directed to be credited to the General Fund. Whether 
this law was effective, we need not now consider. In any event, the 
legislature did not attempt to reappropriate the avails of the invalid 
gasoline tax to the state assistance fund. Instead they made a new and 
distinct appropriation for state assistance out of the general fund. 
This should have been recognized. The State Treasurer had no more 
right to curtail the appropriations for State Assistance upon his books 
than he would have had to refuse to pay the Governor’s salary, which 
is likewise payable from the general fund. 


We are satisfied that the error made by your predecessor should 
be corrected, that you should carry this appropriation on your books 
in accordance with the legislative acts, and should honor it to the 
same extent as other appropriations from the general fund. 


As we understand it, the former state treasurer’s action was 
caused by certain litigation instituted by dealers in motor vehicle 
fuels seeking to recover the taxes they had paid under the laws de- 
clared invalid. Although these dealers seek to follow these taxes a» 
trust funds, we are strongly of opinion that any recovery they may 
have must be against the state generally, and not for any particular 
fund or monies. While we do not believe there will be any recovery, 
nor that any trust will be fastened on the State’s General Fund, yeu 
we realize that you and your bondsmen are entitled to be protected, 
not only against probabilities, but against possibilities. 


We believe that in a conference with you and your bondsmen we 
could arrive at some definite agreement as to what is necessary to be 
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done to protect you from liability. The amount claimed in pending 
suits does not exceed $117,000 exclusive of interest, and our supreme 
court is committed to the theory that each and every one affected 
must sue for himself. As to void taxes, every tub must stand on its 
own bottom. Besides this, the last legislature cut off all claims not 
in litigation by a statute of limitations. (L. B. 49, Nebraska 1937, 
S.C.J. 48). Sinee the practical problem is to agree as to what sum 
shall be the irreducible minimum to which the General Fund may 
be reduced before registering warrants, we should not find it hard 
to reach a solution. 


Of course, if we cannot arrive at an agreement after conference 
as suggested, we shall feel impelled to proceed by mandamus to com- 
pel compliance with the law. We feel, however, that your desires 
and ours are at one, namely to carry out the intention of the leg- 
islature as to the expenditure of monies appropriated and we trust 
you will co-operate with us as suggested. 


EDWIN VAIL, Assistant Attorney General 


STATE ASSISTANCE—OLD AGE BENEFITS 


June 11, 1937 
Mr. C. W. Eubank, Board of Control, Building. 
Dear Sir: 
We have your letter of June 9, in which you say: 


“T am enclosing herewith a copy of a letter from State Au- 
ditor, William H. Price, regarding the amount of assistance 
funds that is tied up in the State Treasury, namely $1,112, 
675.97. This amount was set aside due to the litigation 
pending, regarding the gasoline fax. 


“From this letter you will note that it is the Auditor’s op- 
inion that if the money was released to the assistance fund 
we would be abJe to continue the past payments of the old 
age assistance the same as has previously been made. In 
other words, he appears to believe that the appropriation 
of $7,500,000.00 as made in Legislative Bill No. 70 for the 
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biennium ending June 30, 1939, would be increased by the 
above amount, plus whatever federal aid was available. 
“Please advise whether or not in your opinion this is correct, 
or would it be necessary for us to consider this amount in 
litigation as a part of the $7,500,000.00 appropriation?” 


A portion of the money raised for the State Assistance Fund 
was, as stated in your letter, designated on the treasurer’s books as 
“State Assistance Fund (old)’’, and that portion of the State Assis- 
tance Fund has never been drawn against, and is still carried on the 
treasurer’s books under said designation in the amount of $1,112, 
675.97. 


Legislative Bill No. 70, section 49, Nebraska 1937 Laws, S.C.J. 
191, provides, amongst other things, as follows: 


“Appropriate from alcoholic liquor taxes and collections 
arising under Chapter 116, Session Laws of Nebraska, 1935, 
as amended by Legislative Bill No. 523, Fifty-second Session 
and as amended by Section 7, Legislative Bill No. 378, Fifty- 
second Session, and appropriate 8 per cent of gasoline tax 
fund, arising under Legislative Bill No. 158, Fifty-second 
Session and appropriate the proceeds of excise and estate 
taxes levied under Legislative Bill No. 374, Fifty-second 
Session and appropriate proceeds of all head taxes collected 
under Section 6, Legislative Bill No. 378, Fifty-second Ses- 
sion, together with any unexpended balances for biennium 
ending June 30, 1937, in said fund or in any other furd inur- 
ing to the State Assistance Fund, not to exceed..$7,500,000.00 
to be allocated and distributed according to law, including 
directions contained in Legislative Bill No. 378, Fifty-sec- 
ond Session, Nebraska State Legislature***.”’ 


It is our belief that the clause underscored in the above quota- 
tion operates as a reappropriation of the balance of $1,112,675.97 
carried on the state treasurer’s books under the designation of State 
Assistance Fund (old). It will be observed, however, that the limi- 
tation of the entire appropriation is $7,500,000.00, hence, that amount 
would not be augmented by the reappropriation in question. 


Trusting that this gives the information that you desire, we are, 


EDWIN VAIL, Assistant Attorney General 
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RESIDENCE REQUIREMENT FOR STATE ASSISTANCE 


August 27, 1937 
Harry Bane, Assist. Director, State Assistance Committee, Building. 
Dear Sir: 


We have your letter of August 24, relative to Mrs. Josie Imm, 
who claims to be a resident of Harlan County, but who has been in 
California since February 23, 1936. 


It is our opinion that this rule would apply with regard to grants 
for old age assistance than to apply in case of legal settlement for 
general purposes, or for the purpose of relief from the county poor 
farm. Under Section 25, Chapter 28, Session Laws (Special) 1935, it 
is provided as follows: 


««**Tf he removes from and resides continuously outside 
this state for one year, his assistance certificate shall be 
eancelled.***” 


It is our opinion that this section is effective, and if this party 
has been out of the state since February 23, 1936, she is no longer 
entitled to old age assistance from Nebraska. 


EDWIN VAIL, Assistant Attorney Genera! 


COUNTY LEVY FOR RELIEF PURPOSES 


October 13, 1937 
Mr. Neil C. Vandemoer, Director of Assistance, Building. 
Dear Sir: 


You state that it is proposed in some of the counties to make 
levies for the purpose of supplementing the fund distributed to such 
counties under the provisions of Section 13, Chapter 20, Laws of 
Nebraska, Special Session 1935. 


You call our attention, however, to the provisions of Section 
18, Chapter 28, Laws of Nebraska, Special Session 1935, and ask 
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whether or not the same are not contradictory and how they may be 
harmonized. 


The section first referred to is as follows: 


“In each county the funds now or hereafter lawfully raised 
through county taxes and received from other sources and 
appropriated to any of the respective activities herein men- 
tioned shall supplement the funds distributed to said coun- 
ty for such respective activities by the State Assistance 
Committee; and the total amount of said sums or so much 
thereof as may be necessary, shall be used for such respec- 
tive activities in such county, as provided by law.” 


The second section referred to is as follows: 


“No person receiving assistance under this Act shall at the 
same time receive any other assistance from the state, or 
from any political subdivision thereof, except for temporary 
or emergency medical assistance, surgical assistance or hos- 
pitalization.”’ 


In order that these sections may both be given effect, it would 
be necessary that the funds raised by the county be used as supple- 
mentary to funds supplied by the state. It should, of course, always 
be kept in mind that funds cannot be raised by the county except 
for purposes which the law may authorize. The net result would be 
that, for instance, as to old age assistance, the county might not 
augment the state’s monies, since there is no provision for counties 
to levy money for that purpose. There are, however, purposes for 
which the county may levy money and for which the State Assistance 
Committee also supplies money and in such instances the county's 
monies may be used to supplement the state’s monies. 


EDWIN VAIL, Assistant Attorney Generai 


RIGHT TO USE RELIEF LEVY FOR W.P.A. PROJECT 


October 14, 1937 
Max G. Towle, County Attorney, Lincoln, Nebraska. 
Dear Sir: 


We have your letter of October 14 in which you say: 
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“Will you please give me your opinion as to whether or 
not the one mill levy, made for the purpose of relief, can 
be used to buy materials for the various W.P.A. projects, 
especially where the materials go into garments or wearing 
apparel for W.P.A. workers.” 


The purpose of the levy in question is “for the relief of unem- 
ployed and indigent persons’. The details of how this relief is to 
be afforded is not set forth. 


As we understand it, the W.P.A. projects are designed to afford 
a measure of relief to indigent persons, but that it is necessary that 
material be purchased by the county in order that the W.P.A. money 
may be available. 


Under these circumstances we think it would be entirely proper 
for a reasonable portion of the funds derived from the proceeds of 
this one mill levy to be expended for the purposes indicated. 


EDWIN VAIL, Assistant Attorney General 


COUNTY TAX LEVY. 
May 7, 1938. 


Mr. J. H. Falloon, County Attorney, Falls City, Nebraska. 
Dear Sir: 


in yours of the 30th ult. you refer us to the statutory provis- 
ions authorizing county boards to levy taxes for county fair purposes, 
for the soldiers’ relief fund, and for the mothers’ pension fund anda 
for the emergency relief fund. You ask whether or not the levies 
for those four purposes must be included within the 3% mill limit 
provided by section 77-1801, Comp. Stat. Supp. 1937, as the maximum 
rate of tax which may be levied for county purposes in counties of 
over nine thousand population. 


It has always been the opinion of this office that the levies for 
mothers’ pension fund, for the soldiers’ relief fund, and for county 
fair purposes must be included within said 3% mill limit. 


The other item as to which you inquire is the levy for unem- 
ployment relief which is authorized by special acts of the 1937 leg- 
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islature now appearing as sections 77-1823-1825, Comp, Stat. Supp. 
1937. These sections authorize county boards, at their option, to 
levy a tax of not to exceed one mill during the years 1937 and 1938, 
for the relief of unemployed and indigent persons. The sections were 
enacted as an emergency measure of a temporary nature, only, and 
specifically provide that such levy may be made “notwithstanding any 
more general or special laws on the subject of revenue on maximum 
levies in force in this state.’ It is our opinion that the legislature 
intended to permit county boards to make this 1 mill levy over and 
above the 3% mill limit aforesaid, and therefore that such levy may 
be made irrespective of said 3% mill limit. 


This fact should, however, always be borne in mind in connection 
with the making of county tax levies, that under section 5 of article 
8 of the Constitution, county boards may never levy taxes the ag- 
gregate of which shall exceed 50¢ per $100.00 of actual valuation ex- 
cept for the payment of indebtedness existing at the time the constitu- 
tion was amended in 1920, unless such excess shall have been authoriz- 
ed by a vote of the people of the county. Hence, the emergency relief 
levy of 1 mill so authorized by the 1937 legislature cannot under any 
circumstances be used or levied so as to increase the aggregate levy 
to an amount over the constitutional limit so provided. 


FRANCIS V. ROBINSON, Assistant Attorney General. 


PERSONAL TAXES OF RESIDENTS ON MILITARY RESERVA- 
TION— 


June 5, 19387 
J. A. Capwell, County Attorney, Plattsmouth, Nebraska. 


Dear Mr. Capwell: 


Replying to your letter of the 28th, in which you inquire whether 
an army officer is obliged to pay personal property tax on his auto- 
mobile when he applies for license on same and, also, whether or 
not he is required to pay personal property taxes on other personal 
property which he maintains on the military reservation at Ft. Crook, 
Nebraska. i 


Your attention is called to an act of 1893, which now appears 
in the Compiled Statutes of Nebraska for 1929, as Section 72-601 tu 
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605 inclusive, whereby the State of Nebraska grants to the United 
States of America, the right to purchase lands for certain purposes, 
namely, the erection of forts, magazines, arsenals and other needful 
buildings. 


We assume that the military reservation at Ft. Crook, Nebraska, 
comes within the provisions of this act, and the acts of 1887 and 
1889. The act of 1889 was an attempt to amend the law of 1887 by 
a specific reservation as to taxation, the provision being as follows: 


“That nothing in this act shall exempt any property within 
the limits of said military reservations belonging to any 
civilian therein from assessment, levy and collection of 
tax which would otherwise be subject to taxation within 
Nebraska, except the personal property of the officers and 
enlisted men in the service of the United States who may be 
stationed on said military reservations, the said personal 
property being owned by said officers and enlisted men 
for their comfort and convenience.” 


The State of Nebraska, having already ceded jurisdiction over 
the tract in question, we entertain grave doubt concerning the at- 
tempt to qualify the cession by the act. However, you will note that 
the property of officers and enlisted men in the service of the United 
States are specially exempt and, therefore, we need not consider this 
question. 


It would seem clear then, that the act of 1889 which reserved 
the right as to taxation, did not go so far as to include the personal 
property owned by officers and enlisted men, and it is, therefore, the 
opinion of this office that personal property belonging to officers 
and enlisted men in the United States service, situated on the military 
reservation, is not subject to taxation by the State of Nebraska. It 
is further our opinion that an officer or enlisted man, who actually 
resides on the military reservation in question, during the time when 
the assessment of personal property is to be made, according to the 
statute, need not pay any personal tax for that year when applying for 
an automobile license on the car which he owned at that time. 


BARLOW NYE, Administrative Assistant 


ACTION BY COUNTY BOARD OF EQUALIZATION AFTER JULY 10. 
July 19, 1938 
Mr. Julius D. Cronin, County Attorney, O’Neill, Nebraska. 
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Dear Mr. Cronin: 


We are in receipt of your letter of July 15th in which you say: 
“Will you please forward me the opinion of your office on 
this question: ‘Has the County Board of Equalization the 
power to hold hearings and equalize assessments by rais- 
ing or lowering valuations after the 10th day of July of 
this year?’” 


While this question has not been directly involved in any ad- 
judicated case which we have had the opportunity to examine, the 
court in Hiller v. Unitt, 113 Neb. 612, made an expression as to the 
extent of the jurisdiction of the County Board of Equalization in 
such matters and this was approved in Missouri P. R. Corp. vy. Boara 
of Equalization of Richardson County, 114 Neb. 84. 


In the Hiller case it was held: 


“The jurisdiction of a county board of equalization is lim- 
ited to a session of 20 days, but it may adjourn from day to 
day or from time to time, and its jurisdiction will continue 
until such time as will enable the assessor to forward a 
copy of the assessment to the state board of equalization 
on or before July 10, of each year .” (114 Neb. 84-86) 


Speaking with Mr. W. H. Smith, the tax commissioner, he states 
that never in his experience has any county sought to raise or lower 
its assessments after the abstract was made up and forwarded to the 
board, as the law requires to be done by July 10th. The adoption of 
such a practice would lead to infinite difficulties and from a con- 
sideration of the statute it would seem conclusive that it was intend- 
ed that the jurisdiction of the County Board of Equalization ends when 
the abstract is prepared and sent out. 


EDWIN VAIL, Assistant Attorney General 


LIEN OF REAL ESTATE TAXES 
May 28, 1937 
Mr. Carroll Thompson, County Attorney, Fullerton, Nebraska. 
Dear Mr. Thompson: 


In your letter of May 8th, you state that the Loup River Public 
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Power District acquired title to various parcels of Nance county land 
for right of way in August and September 1936; that the 1936 tax 
levy had then been made on these lands; that the former owners of 
the iands refused to pay the taxes and, presumably, the power dis- 
trict likewise refused to pay these taxes. You inquire whether or 
not the former owners of the lands are liable and, if not, what should 
be done to correct the tax books. 


The former land owners are, of course, not liable for the pay- 
ment of these taxes. 


“A land tax creates no personal liability against the owners 
of the land. Such tax must be collected, if at all, by a sale 
of the particular tract against which it is charged and upon 
which it is, by the statute, made a specific lien.” 

Toy v. McHugh, 62 Neb. 820. 


At the time the Loup River Public Power District acquired title, 
the 1936 tax was not a lien upon the lands under the provisions of 
section 77-1959, Comp. St. Supp. 1935. Taxes on real property do 
not become a lien thereon until the first of January next following 
the date of the levy. This property therefore passed to the power 
district, free of tax liens. The power district, organized and exist- 
ing under and by virtue of S. F. No. 310 of the 1933 legislative ses- 
sion, is a governmental subdivision of the state within the meaning 
of the provisions of section 77-202, Comp. St. 1929, exempting from 
taxation all property of the state and governmental subdivisions. 
These lands, therefore, became tax exempt when the power district 
acquired title thereto. 


In our opinion the 1936 taxes, assessed against these lands, are 
not collectible from any source, and notation should be made on the 
tax books for that year to the effect that the properties became tax 
exempt before the attachment of the lien of the 1936 taxes. So 
long as the power district owns the properties, these properties 
should be removed from the tax rolls. 


FRANCIS V. ROBINSON, Assistant Attorney General 
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TAXATION OF AUTOMOBILES. 


March 7, 1938 
Mr.:Clair D. Johnson, Treasurer, Fremont, Nebraska. 
Dear Mr. Johnson: 


We acknowledge receipt of your letter of March 4th in which 
you refer to two specific sets of facts which have been called to your 
attention. Both instances mentioned in your letter are practically 
identical in nature. In each case an automobile owner of Nebraska, 
after obtaining his 1937 registration certificate, drove his automobile 
into another state and was there required to take out a license and 
to pay a tax on the automobile in accordance with the laws of the 
state into which he had driven the vehicle. 


He now desires to obtain a 1938 registration certificate in Ne- 
braska and does not wish to pay the 1937 personal property tax 
levied in Nebraska on the automobile because of the fact that he 
has paid personal property tax on the same in the foreign state. 
You inquire whether or not there is any relief which can be afforded 
him under these circumstances. 


Personal property in Nebraska is taxable as of April 1st of 
each year. We assume that the automobile involved was returned for 
tax purposes in the tax schedule submitted by the owner of the car 
as of April 1, 1937. Taxes have been levied in Nebraska upon the 
basis of that schedule and must be paid by the owner of the vehicle 
irrespective of the fact that he may also Have paid taxes on the same 
vehicle in another state. 


This may seem to be working a hardship upon individuals in 
specific cases. However, the law is well settled in this respect. 
In order that you may more clearly understand the reasoning whicn 
forms the basis for such a rule, we quote briefly from 26 R. C. L. 264: 


“Thus property may be taxed in a state in which it has 
a situs for taxing purposes, although it is also taxed in 
another state. No doubt it would be a great advantage to 
the county and to the individual states if principles of 
taxation could be agreed upon which did not conflict with 
each other, and a common scheme could be adopted by which 
taxation of substantially the same property in two jurisdic- 
tions could be avoided. But the constitution does not go 
so far as to require this. No state is bound to make its 
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tax laws harmonize with those of other states. If property 
is untaxed by its laws, then for the purpose of its laws such 
property is not taxed at all.” 


FRANCIS V. ROBINSON, Assistant Attorney General 


ATTORNEY'S FEES FOR COLLECTION OF SCHOOL AND OTHER 
POLITICAL SUBDIVISION TAXES BY COUNTY. 


September 9, 1937. 


Honorable Charles W. Taylor, Superintendent of Public Instruction, 
Building. 


Dear Sir: 


We have your letter enclosing a letter received from the pres- 
ident of the board of education of the North Platte school district 
with reference to the deduction of attorney’s fees by Lincoln County 
from the amount realized in tax foreclosure proceedings before re- 
mitting the proceeds of such proceedings to the school districts, cities, 
villages and other governmental subdivisions entitled thereto. You 
advise that Lincoln County has employed attorneys who are to be 
paid 7% from the taxes collected in such proceedings, and ask 
whether or not such expense may be properly deducted by the county 
and pro rated against the taxes due such governmental subdivisions. 


We are advised that the county board of Lincoln County and 
perhaps other county boards in this state, have, upon petitions of 
ten freeholders of such counties, employed attorneys, pursuant to 
the provisions of section 26-903, C. S. 1929, to collect delinquent 
real property taxes and to bring foreclosure actions in proper courts 
for such purposes, and have agreed to pay such attorneys for said 
services 7% of the total amounts collected. We observe that the 
president of the school board referred to assumes that such contracts 
are not valid and binding upon the county. But, in our opinion, 
there is nothing illegal or invalid in either the circumstances of form 
of such contracts so long as the fee arrangement is reasonable and 
fair. The county board is, we believe, fully authorized to enter into 
a contract with an attorney whereby the attorney is employed to 
assist the county attorney in appropriate proceedings for the col- 
letion of delinquent taxes. 
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It is not our purpose to pass upon the question of whether or 
not 2 fee equal to 7% of the amount actually collected is fair and 
reasonable. We call attention, however, to the statute applying to 
foreclosure of tax sale certificates, which provides that an attorney 
fee equal to 10% of the total amount of the decree shall be taxed as 
a part of the costs and recovered by the plaintiff. 


Having concluded that the county may, in the manner described 
above, employ attorneys for the collection of delinquent taxes, we 
next consider the original question of whether or not the fees tu 
be paid to such attorneys for said services can be deducted from ali 
of the taxes collected, before distribution is made, including taxes 
of school districts, cities, villages, the state and other governmental 
subdivisions. The alternative would be, of course, to hold that the 
county alone is liable for the payment of said fees. 


It is provided by law, and Nebraska decisions have held that 
the tax collecting agency acts as trustee of an express trust for all 
of the governmental subdivisions, for whom the tax is collected. 
This rule applies especially to the foreclosure of tax sale certificates 
issued to a governmental subdivision without the payment of a price 
therefor. In such cases, it has been held that the county or muni- 
cipality enforcing the lien evidenced by said certificate is responsible 
to the other governmental subdivisions for the amount of the revenue 
realized, and no more, 


it would naturally follow then, that the beneficiaries of the 
trust (governmental subdivisions entitled to share in the tax) would 
be liable for the pro rata share of the actual cost and expenses of the 
collection, to include costs and expenses of any necessary suits, which 
of course would include reasonable attorney’s fees. The net proceeds 
of such collections are all that need be accounted for. The county 
is primarily charged with the collection of delinquent real estate taxes. 
It would be manifestly unfair to require the county, in order to 
perform the trust imposed upon it by statute, to pay the entire costs 
and expenses of the collection. 


It is therefore our opinion that a reasonable attorney fee, in- 
curred as a part of the expense of the collection of delinquent real 
estate taxes may be deducted from the tax before distribution thereof 
is made to the various governmental subdivisions entifled thereto. 


BARLOW NYE, Adminstrative Assistant. 
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PAYMENT OF ESTATE AND INHERITANCE TAXES 


April 1, 1937. 
Mr. Floyd M. Lundberg, County Attorney, Minden, Nebraska. 
Dear Sir: 
You say in your letter of Margh 29: 


“A question has arisen several times in regard to the interpreta- 
tion of the third division of Section 77-2201 which commences by say- 
ing ‘in all other cases.”” Some attorneys have interpreted this part 
of the statute to mean that there is no inheritance tax to pay if the 
entire estate is less than $500.00. In my opinion this refers only 
to the beneficial interest received by the legatee and that if the 
beneficial interest is less than $500.00 then there is no inheritance 
tax to pay but if the beneficial interest is more than $500.00 then a 
tax is to be paid.” 


Section 77-2201, Comp. Stat. Supp. 1935, after providing the 
rate cf tax where the property passes to near kin, and a higher rate 
when it passes to collaterals, provides: 


“in all other cases the rate shall be as follows: 


On each and every hundred dollars of the clear market 
value of all property and at the same rate for any less 
amount up to five thousand dollars, four dollars; on all 
the excess of estates over five thousand dollars and not 
exceeding ten thousand dollars, six dollars; on all the excess 
of estates over ten thousand dollars, eight dollars; on all 
the excess of estates over twenty thousand dollars and not 
exceeding fifty thousand dollars, ten dollars; and on all the 
excess of estates over fifty thousand dollars, twelve dollars: 
Provided, an estate in the above case which may be valued 
at a sum less than five hundred dollars shall not be subject 
to any duty or tax:**.” 


I think this refers to the entire estate and not the beneficiat 
interest. 


EDWIN VAIL, Assistant Attorney General. 
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PERSONAL PROPERTY ASSESSMENT OF MOTOR VEHICLE 
OWNED BY NON-RESIDENT. 


July 2, 1937 
Mr. Wilber S. Aten, County Attorney, Holdrege, Nebraska. 
Dear Mr. Aten: 


You ask whether a resident of Kansas, operating an oil trans- 
port into Nebraska, who purchases a Nebraska county license thereon 
in addition to his Kansas license, may also be assessed personal 
property taxes upon said truck. 


We are of the opinion that a motor vehicle owned by a non 
resident of this state cannot be assessed for personal property taxes 
in this state in the usual manner of such assessment, even though 
the operator of such a vehicle is required to obtain a license there- 
for m the state of Nebraska, but that it should be assessed under 
the provisions of sections 77-1101, 1102, 1103, 1104, and 1105, C. S. 
1929. 


You are doubtless familiar with the provisions of these statutes 
which provide in brief that the owner of a common carrier vehicle for 
hire, not domiciled in Nebraska or being locally taxed here, shall on or 
before the 20th day of May of each year make to the State Board 
of Equalization a verified statement, showing the aggregate number 
of miles made by each vehicle during the year ending March 31st 
and showing the total number of miles made in Nebraska by such 
vehicle, ete. The board then applies to the value of such vehicle 
the ratio between the mileage made in this state and the mileage 
made outside of the state and the pro rata so found shall be the 
taxable value in the state of Nebraska for the ensuing year. 


BARLOW NYE, Administrative Assistant 


COLLECTION OF TAXES UNDER DISTRESS WARRANT. 
August 20, 1937. 
Mr. W. L. Brennan, County Attorney, Butte, Nebraska. 
Dear Mr. Brennan: 


You say: 
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“In the collection of taxes under a distress warrant could a 
sheriff legally levy upon the $200.00 worth of household furniture 
exempted under Article Eight, Section Two of the Constitution. 


“The preposition is this that the party owes taxes for previous 
years upon property now sold and disposed of and the only property 
remaining in his hands is the exempt property.” 


It is our opinion that section 2 of Article VIII of the Constitu- 
tion makes no exemption of the property described from levy undet 
a distress warrant. This provision merely exempts such property 
from taxation, not from distress for unpaid taxes upon other per- 
sonal property. 


Section 20-1556 specifically provides that the exemption men- 
tioned in Article 15 of Chapter 20 shall not apply in the case of levy 
and sale for taxes. 


Section 77-1915, C. S. Supp. 1935, as amended by L. B. 1, 52nd 
Session, requires distress warrants to be handled in the same manner 
as executions against personal property. We therefore do not be- 
lieve that any exemptions can validly be claimed. 


MILTON C. MURPHY, Assistant Attorney General. 


COLLECTION OF PERSONAL PROPERTY TAX ON CATTLE 
REMOVED FROM COUNTY. 


August 6, 1937 
Mr. A. F. Alder, County Attorney, Taylor, Nebraska. 


Dear Mr. Alder: 


We have your request for an opinion as to the remedies available 
for the collection of personal property taxes upon cattle assessed in 
your county, which cattle are removed therefrom and sold before the 
taxes thereon become payable. You advise that it is the practice 
for a number of individuals to bring cattle into your county for 
spring feeding and to remove such cattle prior to the time the taxes 
assessed thereon become due and payable. 
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Personal property taxes are payable in accordance with the 
provisions of section 1, L. B. No. 1, as passed by the last legislature. 
Said act makes no change in the date such taxes become a lien upon 
the tax debtor’s property -as existing under section 77-1959, Comp. 
St. Supp. 1935: 


“Taxes assessed upon personal property shall be a first 
lien upon the personal property of the person to whom 
assessed from and after the first day of November next 
following the date upon which the same are levied and untii 
paid.” 


We are of the opinion that prior to November ist of the year 
in which taxes are assessed upon cattle, your county does not have 
any authority to prevent the removal or to subject the same to sale 
for the taxes being assessed for the current year. 


The fact that such cattle have been listed and appraised for 
personal property taxation does not thereby create any immediate 
lien or claim upon them that can be enforced against them prior to 
November ist. Hardin v. Pavlat, 130 Neb. 829; State v. Nickerson, 
99 Neb. 517. 


Regardless of what happens to the cattle, so far as their sale 
and removal from the county is concerned, it is clear that the taxes 
assessed thereon become a ‘“‘personal liability’ of the tax debtor. It 
is also true that if the property is sold before November 1st, a pur- 
chaser thereof does not take subject. to any lien for such taxes as- 
sessed during the current year. Wood v. McCook Water Works 
Company, 97 Neb. 215. 


It is also true that if the tax debtor has any taxes for prior 
years upon the same or other property, collection thereof may be 
made against any cattle that are brought into the county for tem- 
porary feeding purposes. This is apparent from the decisions review- 
ed in a recent opinion of this office upon the subject of priority be- 
tween chattel mortgages and personal tax liens, copy of which opinion 
is inclosed herewith for your information. 


It would also appear that where a tax debtor has removed from 
the county and the sheriff is unable to find property within the 
county to satisfy the claim for personal property taxes against such 
individual, an alias distress warrant may be issued under section 
77-1919, Comp. St. 1929, to the county of the tax debtor’s residence, 
where such warrant may be enforced against any available property 
of the tax debtor. 
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Other possible remedies against a delinquent personal property 
tax debtor include the bringing of a civil suit under section 77-1918, 
Comp. St. 1929, by the county treasurer upon the direction of the 
county hoard, which method is reflected in the decision of Hoover v. 
Engler, 63 Neb. 689. 


BERT L. OVERCASH, Assistant Attorney General. 


RIGHT OF COUNTY TO ACCEPT DEED AS PAYMENT OF TAXES. 


August 10, 1938 
Mr. Julius D. Cronin, County Attorney, O'Neill, Nebraska. 
Dear Sir: 


You say: 


“At the edge of the Village of Ewing, in Holt County, there 
is an irregular tract of land containing about two acres, 
upon which was formerly situated an old mili. ‘Taxes which 
have been delinquent for a good many years amount ic 
the sum of $584.80. The present owner of the property is 
agreeable to deeding it to the county for back taxes, as- 
suming that the county can accept it. 


“I am advised that the county has in mind a prospective 
purchaser for the property who will take it over and pay 
taxes but who will not pay therefore in excess of about 
$60. What the present market value of the property is, 
I do not know, but I am advised it is somewhere in ‘that 
neighborhood. 


“Will you let me have the opinion of your office as to 
whether or not the county may accept a deed to this prop- 
erty and cancel the unpaid taxes?” 


I am of the opinion that the county has no legal right to accept 
a deed to this property without foreclosing the tax lien and as a 
consideration for the deed, cancel the taxes on the property includ- 
ing the taxes due the state and the school district. Such a transaction 
would violate the provisions of Section 77-1925 Compiled Statutes, 
which says: 
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“No county or town board, city council or village trustees 
shall have power to release, discharge, remit or commute 
any portion of the taxes assessed or levied against any 
person or property within their respective jurisdictions for 
any reason whatever. Any taxes so discharged, released, 
remitted or commuted, may be recovered by civil action 
from members of any such board, council or trustees ana 
the sureties on their official bonds at the suit of any citizen 
of the county, township, city or village, as the case may 
be, and when collected shall be paid into the proper treas- 
ury.”’ 

GEORGE W. AYRES, Assistant Attorney General. 


VALIDITY OF TAX SALE CERTIFICATES PURCHASED BY 
COUNTIES. 


July 8, 1937 
Mr. Leo M. Bayer, County Attorney, Alliance, Nebraska. 
Dear Mr. Bayer: 


You ask our opinion as to whether the purchase of tax sale cer- 
tificates by county treasurer for the county is invalid by reason of 
the fact that the public sale of the land for taxes was not kept open 
until the first Monday of January. 


You say that the contention has been made that section 77-2013, 
Comp. St. Supp. 1935, requires that a public sale for taxes be kept 
open until the first Monday in January. 


This section relates to the return made by the county treasurer 
to the county clerk of the real estate sales and reads as follows: 


“On or before the first Monday of January following the 
sale of the real property, the treasurer shall file in the 
office of the county clerk a return thereon as the same 
shall appear upon the treasurer’s sale book, and such return, 
duly certified, shall be evidence of the regularity of the 
proceedings.” 


Prior to the amendment of 1933 (Session Laws, 1933, page 
520) the date specified in the section just quoted was December in- 
stead of January. 
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In our opinion there is nothing whatever in this section of the 
statutes, either before or after the amendment thereto, that requires 
the public sale of land for taxes to be held open until the final re- 
port day specified therein. This section merely requires the county 
treasurer to report the sales made to the county clerk, and by its 
very language this report may be made “before” the last day specified 
therein, 


Section 77-2006, Comp. St. 1929, seems to be the only statutory 
provision dealing with the date for beginning and ending public sales 
of real estate for taxes. This section provides: 


“On the day designated in the notice of sale the county 
treasurer shall commence the sale of those lands and town 
lots on which the taxes and charges have not been paid, 
and shall continue the same from day to day, Sundays 
and holidays excepted, until each parcel, or so much there- 
of as shall be sufficient to pay the taxes and charges there- 
on ineluding the cost of advertising, shall have been sold 
or offered for sale.” 


Under the section just quoted the duty to ‘“continue’’ the sale 
from “day to day” ends when the property is “sold or offered for 
sale.” This, in our opinion, may be accomplished prior to the final 
day a report is required to be made by the county treasurer to the 
county clerk. This conclusion seems to be supported by the general 
statement of law as found in 61 C. J. 1191, and the language of the 
court in the case of State ex rel Snow v. Farney, 36 Neb. 537, which 
interpreted an earlier statute of this state upon the same subject 
but materially different from the present section 77-2006. 


BERT L. OVERCASH, Assistant Attorney General. 


TAXATION OF TAX SALE CERTIFICATES. 


July 30, 1937 
Mr. Keith Hopewell, County Attorney, Tekamah, Nebraska. 
Dear Mr. Hopewell: 


You ask, ‘‘Are tax sale certificates in the hands of private hold- 
ers taxable?” 
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These are choses in action and have a definite value to the 
possessor, We know of no reason why they should not be taxed as 
other intangible property is taxed. 


EDWIN VAIL, Assistant Attorney General 


NT TAX LISTS—TAX SALES. 
September 30, 1937. 


DELIN 


Mr, Maynard Grosshans, County Attorney, York, Nebraska. 
Dear Sir: 


In your letter of the 28th you inquire whether the county treas- 
urer should make out a list of all lands and town lots subject to 
sale, and the amount of delinquent taxes against each, and subsequen- 
tly proceed to publish the same for sale at tax sale foreclosure, in 
accordance with section 77-2002, and subsequent sections of the 
statutes as amended, in cases where certain lands or town lots have 
in previous years’ tax sales been sold for taxes and delinquent interest. 


It is our opinion that all of said lands and town lots on which 
there are delinquent taxes remaining unpaid at the time specified in 
the statutes stated, should be advertised and sold. If the purchaser 
of the tax sale certificate in any previous years’ sale desires to pro- 
tect his interest against the lien of subsequent taxes, he may do so 
in the manner provided by the statute, namely by paying the sub- 
sequent taxes. 


While there may be some doubt concerning the procedure to 
be followed where a city or village or other governmental subdivision 
holds the tax sale certificate for previous years’ delinquent taxes, and 
for which no consideration has been paid, yet it seems that the 
practical way to handle delinquent taxes on such a piece of real 
estate would be to list the same in the proper notice and offer it 
for sale in the manner provided by law. If the governmental agency 
holding the original tax certificate desires to protect its interests, 
it could of course do so at the time of the sale. 


You understand of course, that delinquent taxes during the life 
of L. B. 1 should be taken to include delinquent interest as provided 


for in the bill only. 
BARLOW NYE, Administrative Assistant. 


OPINIONS 157 


RE: L. B. 1—DELINQUENT TAX LIST 


September 13, 1937. 
Mr. A. E. Henry, County Attorney, Pawnee City, Nebraska. 
Dear Mr. Henry: 


In your letter of the 10th you state: 


“Our County Treasurer has asked me to ask you whether, in 
view of the new delinquent tax law, in advertising delinquent real 
estate taxes this fall, he should include taxes levied for years prior to 
1936.” 


In reply, it is our opinion that all delinquent taxes should be 
included in the tax sale. Interest on the taxes sold, however, should 
be in accordance with the provisions of the act, namely to include 
delinquent interest from the effective date of the act only. If the 
tax sale certificate is bought by a private individual, he of course 
could not collect more interest than he had paid. The county could 
not in the future collect any interest. The actual sale of the taxes 
would constitute payment of the taxes to the county. 


A different situation would, of course, obtain if the tax sale 
certificates were purchased by a governmental subdivision. Such a 
sale does not, of course, constitute payment of the tax, but is merely 
a remedy provided by statute for collection of the tax. 


BARLOW NYE, Administrative Assistant. 


FORECLOSURE OF TAX SALE CERTIFICATES—REDEMPTION 


June 21, 1938. 
Mr. Arthur A. Weber, County Attorney, Bassett, Nebraska, 
Dear Sir: 


You request our opinion as to certain points in connection with 
the foreclosure of tax sale certificates by your county. 


The first question raised is with reference to the right of an 
owner of property to redeem same in connection with such proceed- 
ings. You ask whether the owner can redeem by paying the amount 
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of the payment made for such property at the foreclosure sale. 


Section 77-2041, C. S. S. 1937, sets forth the procedure to be 
followed in the foreclosure of tax sale certificates. This section pro- 
vides that such action may be brought by the county or other goy- 
ernmental subdivision any time after obtaining the certificate and 
specifies that the owner may redeem his property ‘‘within two years 
from the date of sale under such foreclosure proceeding, by paying 
to the clerk of the district court, for the use of tne purchaser at 
such foreclosure sale, his heirs or assigns, the amount for which 
such land sold at such foreclosure sale, with interest thereon av 
the rate of twelve percent per annum from the date of such purchase 
at such foreclosure sale to the date of redemption, and the cost of 
suit.” 


In accordance with the foregoing provision, it is our opinion that 
the owner may redeem by paying the amount bid for his real estate 
together with the specified interest and court costs. The right of the 
owner in such a case is not to be confused with his rights where, 
instead of a foreclosure of a tax certificate, the county has merely 
foreclosed its tax lien under section 77-2039, C. S. S. 1937. In the 
latter proceeding, the owner can redeem only by paying the entire 
amount of his tax, as held by our supreme court in the following 
cases: 


Douglas County v. Village of Ralston, 133 Neb. 834, 277 N. W. 341. 

City of Plattsmouth v. Hazzard, 132 Neb. 284, 271 N. W. 801. 

Commercial Savings and Loan Association v. Pyramid Realty Com- 
pany, 121 Neb. 493, 237 N. W. 575. 


You further advise that your practice is to hold the tax sale 
certificate for two years after it is received from the county treasurer, 
and then institute foreclosure proceedings, You ask whether or 
not the county need wait such a time before instituting such action. 
Under section 77-2041 above quoted, it is specifically provided that 
the county may institute such action immediately, but if it does so, 
the owner of the property is entitled to redeem same under section 
3, Article 8 of the Constitution within two years of the date of the 
foreclosure decree therein. It is wholly a matter of choice whether 
the county holds the certificate two years before instituting action 
or whether it institutes action immediately and then waits two 
years before completing same. Peterson v. Swanson, 133 Neb. 164, 
274 N. W. 482. 


It is of course unnecessary for the county to actually pay any 
money for certificates issued to the county. 
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In connection with the practice to be followed in such pro- 
ceedings, you call attention to section 20-1530, C. S. 1929, and make 
certain inquiries to the effect of such statute. That section of the 
statutes pertains to the sale of real estate under execution for taxes 
and in our opinion has nothing whatever to do with the foreclosure 
of tax sale certificates. 


BERT L. OVERCASH, Assistant Attorney General. 


RE: CANCELLATION OF INTEREST ON SPECIAL CITY ASSESS- 
MENTS. 


May 12, 1938. 
Mr. Bern R. Coulter, County Attorney, Bridgeport, Nebraska. 
Dear Mr. Coulter: 


We have your letter of May 6 enclosing copy of the ordinance 
of the City of Bayard, Nebraska, which in effect cancels all delin- 
quent interest on special assessments heretofore made by the city 
for the purpose of paying the bonded indebtedness created by the 
special assessment ordinances of that city. 


We enclose herewith copy of an unofficial opinion of this office 
under date of May 9 and also copy of an opinion under date of 
January 28, both 1938, which deal with this question. 


It is the opinion of the undersigned that neither the principal 
amount due nor the interest on a special assessment may be can- 
celled or compromised by the city. In addition to the reasons which 
you give in your opinion, namely that the special assessment is 
levied for the purpose of creating the fund with which to pay both 
the interest and principal amount of the bonds, the principal amount 
of the special assessment equalling the principal amount of the bonds 
and the interest on the special assessment being necessary to pay 
interest on the bond, and that therefore attempting cancellation of 
the interest on the assessment would amount to an impairment of 
the obligation of the contract, another theory might also be advanced. 
Under the laws of the State of Nebraska special assessments are, of 
course, a primary obligation of the city or governmental subdivision. 
The special assessment, is, of course a lien against the property as- 
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sessed, and if the amount of assessment is not obtained from the 
property in event of failure of the owner of the property to pay the 
same, the money due on the bonds must be raised by general taxation 
on all of the property in the city. This being true, any taxpayer of 
the city could raise the question in the proper proceeding, whereas 
a bondholder could not raise the question until the amount due ou 
the bond was in default. 


BARLOW NYE, Administrative Assistant. 


ASSESSMENT OF TAXES 


January 25, 1937 
William H. Smith, State Tax Commissioner, Lincoln, Nebraska. 


Dear Mr. Smith: 


Referring to the letter from W. H. Puls, of date January 30, 
which you handed me and which contains the following interrogatory: 


“If A sells B 3000 bushels of corn in a crib of about 5000 
bushels in January, 1936, paying for it and wanting it 
delivered in May, to whom should the corn be assessed?” 


In our judgment, A having sold the corn and received the 
money, would pay taxes on the money. B having paid for the corn 
and being the owner thereof, although it is held by another subject 
to future delivery, should pay taxes upon the corn. 


EDWIN VAIL, Assistant Attorney Generai 


VALUATION OF 1938 MODEL CARS 


December 3, 1937 
William H. Smith, State Tax Commissioner, Building: 
Dear Sir: 


We have your letter of December 2, in which you say; 
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“A question has arisen as to the value at which 1938 model 
cars, purchased the latter part of 1937, should be taxed. 
When the assessment is made in April, should these partic- 
ular cars be valued as 1938 or 1937 models? 

“T am citing 1938 models as an illustration, the question 
presenting itself as a result of 1937 cars purchased the lat- 
ter part of 1938, the tax thereon now being due.” 


When valuation is made on April 1, 1938, one 1938 model will 
have the same value as any other 1938 model, regardless of whether 
it was purchased in 1938 or the latter part of 1937,—leaving out of 
account, of course, the question of mileage which is not taken into 
account in arriving at valuations. 


It occurs to us, therefore, that all 1938 models should be valued 
the same, regardless of when they are purchased. 


EDWIN VAIL, Assistant Attorney General 


TAXATION OF FIRE INSURANCE COMPANIES’ PREMIUMS 


May 6,1938 
Honorable William H. Smith, State Tax Commissioner, State House. 


Dear Mr. Smith: 


Referring to your Bulletin No. 6, of date April 14, 1938, the 
same having reference to Sections 77-901 and 77-905 Compiled Stai- 
utes of Nebraska, 1929 Edition, you ask us whether the term “‘fire 
insurance company’’, as referred to in these statutes, covers compan- 
ies writing other business than fire insurance, and if so, whether 
such companies should return their gross premiums for assessment 
on all business written by them, or merely on fire risks. 


In our judgment the legislature intended to cover all the business 
of the companies affected. Such companies are commonly known 
as fire insurance companies, although they write tornado and other 
closely affiliated forms of insurance, and we think the general term 
“fire insurance company” was employed because that is the way such 
companies are commonly designated, 


Stated differently, we believe that the legislature here employed 
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the term “fire insurance company” in the commonly accepted use of 
the term to signify companies whose main business is the writing of 
fire insurance, but who also write other related forms of insurance. 


EDWIN VAIL, Assistant Attorney General 


POWERS OF CLERKS OF DISTRICT COURTS 
May 6, 1937 


Mr. John Lincoln, Clerk of District Court, North Platte, Nebraska. 


Dear Mr. Lincoln: 


By yours of the 28th, ult. you make inquiry of this office as 
follows: 


“Will you kindly advise me if the clerk of the district, court 
has the power to issue the warrant in criminal cases when 
the complaint is filed-direct in this court.” 


In our opinion it is extremely doubtful whether or not a clerk 
of the district court has power to issue warrants in such cases. 


Under the law in section 29-203, Comp St. 1929, and decided 
cases, a district judge, as distinguished from a district court, has 
the power of a magistrate with respect to enforcement of the criminas 
laws. 


Section 29-404, Comp. St. 1929, provides that when a complaint 
is. filed it shall be the duty of the magistrate to issue the warrant 
for the arrest of the accused. 


“The issuance of a warrant of arrest is a judicial act.” 16 
Cc. J. 299 


“Inasmuch as a clerk of court is essentially a ministerial 
officer, he cannot, without express constitutional or statu- 
tory authority to that effect, exercise any judicial functions, 
and the court, it has been held, has no power, in the absence 
of statutory authority to delegate such matters to the clerk.’”’ 
11 C. J. 890 


We find no express statutory delegation of authority to a clerk 
of the district court to issue warrants upon the filing in the district 
court of complaints in criminal cases. 


FRANCIS V. ROBINSON, Assistant Attorney Generai 
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LEGISLATIVE BILL NO. 225—-WEED ERADICATION 


August 19, 1937 


Mr. Louis Buchholz, Director, Department of Agriculture and In- 
spection, Lincoln, Nebraska. 


Attention of Mr. Dosek: 
Dear Sir: 


You have submitted to this office a number of questions with 
reference to the above act, which are set forth as follows: 


1. Who are resident land owners within the meaning of this 
act? Is a joint heir of an estate a resident land owner? 


The question of whether or not a person is a resident land owner 
under the above act must be determined as a preliminary matter for 
the purpose of deciding whether the petition for the formation of a 
district contains sufficient signatures. It would appear to us that 
a determination of who is a resident land owner will be strictly con- 
strued and that ordinarily a person must be living upon the land 
and own title thereto in order to be a resident land owner. 


2. Is it necessary for all joint heirs in an estate to sign a 
petition to form a district? 


We are of the opinion that all persons who are joint owners of 
the legal title to any land must join in the petition for the formation 
of a district. 


3. Is it necessary that the legal description of highways and 


rights of way be included in the petition? 


It is provided in section 10 C of said act that highways and 
rights of way, which would receive no benefit under the act, are not 
to be included in any district formed. In the ordinary situation, 
we think it will be impossible to include such land within a district 
formed and therefore no legal description thereof need be contained 
in the petition. It is, of course, necessary under section 12 for the 
governmental subdivisions and the various public utilities to put 
in effect plans to eradicate weeds in any of their properties, ad- 
jacent to a weed eradication district. 


4. May land within a weed eradication district, which is free 
of noxious weeds, be benefited by the operation of the district and 
be subject to assessment? 
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We think it will be a question of fact in each case as to whether 
or not a particular piece of land, free of weeds, will be benefited by 
the weed eradication operations in the surrounding territory. It is 
conceivable in some situations that a benefit may be shown, but in 
all cases it will be a question of proof with reference to the precise 
situation existing. 


5. If objections are made to said assessments and adjustments 
are made thereon, will it be necessary to have a further hearing upon 
all other assessments? 


The assessment of land under said act is to be made according 
to a percentage schedule of benefit, which each class of land will 
receive from the current year’s operations. If any land owner suc- 
cessfully attacks the classification of his land, it will merely mean 
that his land will be changed from one classification to another but 
this will not require the re-classification of other lands. 


6. To whom may warrants be issued by a weed eradication 
district? 


Section 11 provides that warrants may be issued for the pur- 
pose of borrowing money and to pay claims and expenses of operating 
the districts. Such warrants shall be issued in the same manner as 
warrants have been heretofore issued by school districts and other 
governmental subdivisions. 


7. May a district be enlarged after it is formed? 


In our opinion there is no provision under this act for enlarg- 
ing a district except that a district be dissolved and a new district 
formed to include additional land. 


8. Must the supervisors of a district be elected from within the 
district? 


Yes. It is specifically provided in section 2f of said act that 
the supervisors are to be elected at a meeting of the land owners 
“included in the district.” 


BERT L. OVERCASH, Assistant Attorney General. 
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POWER OF LEGISLATURE TO IMPOSE RESTRICTIONS ON 
BUILDINGS SURROUNDING STATE HOUSE GROUNDS. 


January 26, 1938 
Mr. A. C. Tilley, State Engineer, Lincoln, Nebraska. 
Dear Mr. Tilley: 


We have your recent letter regarding the study being made by 
the Nebraska State Planning Board of the question of how to prop- 
erly protect the capitol environs from encroachment by unsightly 
enterprises and structures. You advise that a committee has been 
appointed for the purpose of studying this question at the suggestion 
of city authorities. You ask our opinion as to whether the state 
legislature has authority to set up restrictions as to use, height, and 
architecture of buildings immediately surrounding the state house 
grounds. 


In your said letter you refer to the fact that the city of Lincoln 
operates under a home rule charter and you make particular in- 
quiry as to whether this prevents action by the state legislature. 


The nature and effect of the home rule charter under which 
the city of Lincoln operates has been litigated before our supreme 
court a number of times. Some of these decisions are referred to 
in the recent case of Eppley Hotels Company v. City of Lincoln, (Filed 
November 26, 1937), in support of the principle that the purpose of 
the home rule charter is “to render citizens independent of the state 
legislature as to all “subjects which are of strictly municipal concern.” 


In applying this rule it has been held that the construction of 
a municipal watermain is a matter of purely ‘local and municipal 
concern.’’ Pester v. City of Lincoln, 127 Neb. 440, and that the 
matter of improving streets is also a matter of only city concern. 
Salsbury v. City of Lincoln, 117 Neb. 465. 


On the other hand it has been held that the matter of establish- 
ing a municipal university is a matter of state concern, as distin- 
guished from pure local concern, and that a city, notwithstanding 
its charter, might establish such a university under state laws. Carl- 
burg v. Metcalfe, 120 Neb. 481. 


It is recognized that there is no ‘sure test’? in determining 
whether a matter is of purely local or state concern. Eppley Hotels 
Company v. City of Lincoln, supra; Carlburg v. Metcalfe, supra. 
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Moreover the decisions acknowledge that a given field may be 
appropriate for both city and state legislative action. In Consumers 
Coal Co. v. City of Lincoln, 109 Neb. 51, (quoted and foliowed in 
Sandell v. City of Omaha, 115 Neb. 861) in speaking of the rights of 
the state legislature to enter upon fields already covered, the court 
said: 


“It (the charter) may provide for the exercise of power on 
subjects connected with municipal concerns, which are also 
proper for state legislation, but upon which the state has 
not spoken, until it speaks.” 


It is well settled that the powers exercised by the city of Lincoln 
under its charter must be “consistant and subject always to the Con- 
stitution and Laws of the State.” Consumers Coal Co. vy. City of 
Lincoln, supra. 


The provisions of the local charter cannot authorize the exercise 
of power “contrary to the constitution, or any general statute.” 
State ex rel City of Lincoln v. Johnson, 117 Neb. 301; Schroeder v. 
Zehrung, 108 Neb. 573; Eppley Hotels Co. v. City of Lincoln, supra. 


The charter of the city of Lincoln has been construed to consti- 
tute a “grant of legislative power’ and not as merely a limitation 
upon the exercise of legislative power. In ‘its proper realm the 
charter has the effect of a statute.’”’ Consumers Coal Co. v. City of 
Lincoln, supra; State ex rel Herbert vy. Anderson, 122 Neb. 738. 


In applying the foregoing principles to the question submitted 
by you, we conclude that the matter of zoning or otherwise restricting 
the construction and use of buildings immediately surrounding the 
state house grounds is not a matter of pure local concern over which 
the city of Lincoln has exclusive legislative control. While the 
capitol building and grounds is situated in the city of Lincoln, it 
is in reality the property and pride of the citizens of the entire state. 


We are of the opinion that the state legislature acting for and 
on behalf of the citizens of the entire state is not precluded by the 
home rule charter of the city of Lincoln from taking such steps as 
the legislature thinks necessary to protect the capitol building and 
grounds from the effect of uncontrolled building activity in the 
nearby area. 
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We do not at this time express any opinion as to the form 
which any legislation by the state legislature must follow in this mat- 
ter, nor as to whether any restrictions determined upon may be 


enacted without provision for reimbursement to property thereby af- 
fected. 


BERT L. OVERCASH, Assistant Attorney General. 


ADVERTISING MATERIAL 
Use of, by candidate.. 


AGENTS 
Application of itinerant merchant act t0........cccceeeeeee 
Application of itinerant merchant act tO... 


AMERICAN LEGION POST 
Ineorporatlon) 1Of es... evr teerense teaver taxa ttevesepereqcentsoressasssnssaooosviedes 


APPROPRIATIONS 
Employee drawing salary from two departments................0 
For state assistance. 
For state assistance. 
Payment for office construction and remodeling......... ... 
Power to appropriate fees collected by licensing boards. 
Power of state treasurer to purchase warrants. 
Public funds. 


BANKRUPTCY 
Effect of, on driver’s license. 


BANKS AND BANKING 
Application of “Bluae wSley Sagar sais ie es oetsnas cee civnadeaessnngecavenstenws: 
Capital notes and debentures... 
Liquidation of failed banks ander FDIC 
Power of department to examine trust department of national 

banks 
Power of national banks to do trust business. 


BLUE SKY LAW 
Application. -t0:,, Danke Biss sapicaceivgsstneantincsss css staavinssvessyss'esa. civasvorssnaen 


BOARD OF CONTROL 
Admission of widow to soldiers’ home.. 
Admission of widow to soldiers’ home. 


BONDS 
Deputy county treasurer, power of county board to fix. 
Livestock sales rings, liability on 


169 


69 


89 
92 


50 


32 


- 133 
- 137 


31 
28 
30 
30 


103 


38 
35 
34 


33 
33 


38 


40 
41 


57 
93 


170 REPORT OF ATTORNEY GENERAL 


Livestock sales rings, who should bring action oN..............:006 94 


BUDGET ACT 


County, fees of various Offices UNGET......... cece 51 
BUTANE 
INGE: ‘BUD JOCE CO Tak ccsssescssvderasanesceapee Tlie aba neta chesebedendeahs av edoeenee 85 
Cc 
CANDIDATE 
Affected by conviction of felony. 70 
Designation where names are similar. 73 
District judge as, application of section 32-1107, C. S. Supp. 
LOST sarevenees RT 
Name of, other than own 76 
To county convention... 12 
Use of advertising material by. 69 
When vacancy exists in office of lieutenant governor. 82 


CLERK OF DISTRICT COURT 
Power of, to issue warrant: 


COMPENSATION COURT 


Continuance of rehearing. 43 

Fees in cases in district court. 41 

Pleadings, where and when filed..........ccccccccseseeseeeesscsssseeeneeeees 45 
COMPENSATION INSURANCE 

Necessity: of; LOr BER OOS 1<i5:Jecid acd steezstsonspeernaegsorcaaeiersosesseaseeey 128 
CONSTITUTION 

Interpretation Of “AT. Xj SOC. SB iccccsscscssssasaccueesessadrosessarecpescacvces 47 
CORPORATIONS 


Incorporation of American. Legion Post. 
Practice of law by. 


COUNTY 
Budget Act, fees of various offices to be included 
Collection of taxes on cattle removed from 
Duty to repair line bridge. 
Emergency as affected by budget ac 
Legality of county treasurer, carrying warrants in cash 

account 
Levy for relief purposes. 
Levy limit, what includes. 


INDEX 


Participation in highway construction 
Power of, to accept deed in payment of taxes 
Power of county assistance boards to appoint personnel.......: 
Power of county boards to fix bond of deputy county 
treasurer 
Purchase of tax sale certificate by 
Register of Deeds, when instrument filed 
Right of county judge to contract with. 
Sheriff, mileage fees. 
Sheriff, mileage fees 
Time within which to file claims agains 


COUNTY BOARD 
Power of, to appoint assistants.. 
Power of, to fix bond of deputy county treasurer. 


COUNTY CONVENTION 
Canddate t0...scrccssssascscevedsvconsadsicssescdeaivsisenesssevesevessiphesssesecteas 


COUNTY FUNDS 
As affected by emergency under budget act.. 
Under budget act...........0...0... 
Use of, in highway constructio: 
Useof, ‘to! repair Line Bridgesryeecen--ese.ssccessesccscacesessensaevesasees 


COUNTY JUDGE 
Right to contract with county. 


COUNTY TREASURER 
Carrying warrants in cash account. 
Power of county board to fix bond of deput: 


CREAM 
Revocation, of Wicense: Ee WU Voss crane cree ae csee canines sn cevnce esse seosey 


D 


DAIRY ACT 
Revocation of license to buy cream. 


DISTRICT JUDGE 


As candidate, application of section 32-1107, C. S. Supp. 
1937 


DRIVER’S LICENSE 
Effect Of  Hankruptey . OM wicsscscecsscecccvssssatecesaccssscoscosovsvsencvesvectece 
Authority of court to modify orders suspending..............cc0e 


172 REPORT OF ATTORNEY GENERAL 


E 


ELECTIONS 
Candidates to county convention 
Designation of similar names of candidates. 
Eligibility of one under conviction of felony as candidate. 
Filling vacancies on ballot when nominee fails to accept.... 
Section 32-1107, C. S. Supp. 1937, applied to district judges. 
Use of advertising material by candidate.. 
Use of name other than candidate’s own name. 
When vacancy exists in office of lieutenant governor. 


F 


FARMER 
Application of itinerant merchant act to. 


FEES 
In cases in district COUSt........scccsssscrcsersrrcecesccorcescrescsssscccaseneteces 
Of licensing boards, power to appropriate. 
Of sheriff. 
Of sheriff 
Of various county offices under budget act. 


FELONY 
One convicted of, eligibility as candidate.........cccceesssccseeeeee 


G 


GASOLINE 
Allocation of tax on, to assistance fUNG...........ccccceeseseeneeeeeee 
Butane, not subject to tax.... 
Operation of transport, when. 


H 


HIGHWAY PATROL 


Institution of criminal prosecution DY...............ccccceeeceseeseeeerereees 
TUPisGiCtion.. OF. .atscscvchavees ey ssees cas cearknastapvajon ses vorcehvasiegsaav asia sasesetesee 
I 
ICE CREAM 


Unlawelal), WHALE, Ue ia. .ssessdeiconvonisendeacndecers sock sass sstantsyossavnts coe 


72 
Ts 
70 
74 
77 
69 


7 
7 


79 


INDEX 173 


ITINERANT MERCHANT 


Application to agents 9% 
Application to farmers or gardners 90 
Application to out-state truckers.. 91 
Application to salesman of vacuum cleaners. 89 
Application to truckers. 90 
J 
JUSTICE OF PEACE 
Practice in court of, by individuals, partnership or 
MOLD OPBONE a ccccic coceradaus teen tarest oe Coss arape ais ¢cdhs sciwdailes Caras veianeosearans 123 
Practice Of LAW Dy. ieciateassarccsuscepuevertdcestestaserisassernes eas dente swsetse 123 
L 
LEGISLATURE 
Power to provide for zoning around state buildings.. 165 
Power to appropriate fees collected by licensing boards. 26 


LICENSE 
Driver’s, affect of bankruptcy on. 


Driver’s, authority of court to modify orders suspending. 106 
Motor vehicle dealer’s. 107 
LIVESTOCK SALES RINGS 
Disability Of POnSM AR. scccscaccss copeeietectassvsvenersssradevevecanansacarseave 93 
Who should bring action 00 DONGS.............ccccceeeeeeseeeeeensseetereeee 94 
LOTTERIES 
AMICON, NIB besicicsy casissnnpoccraces codtuoucuan West serivenacadassesadsdoiscsiocasins 97 
Bank Night. 95 
Money Day. so OR 
Raffles - 102 
Shooting Galleries 96 
M 
MOTOR VEHICLES 
Authority of court to modify order suspending driver’s 
license .... «. 106 
Dealer’s license. HOE 
Effect of bankruptcy on driver’s license v- 103 
Institution of criminal prosecution by highway patrol. < TAD, 


Jurisdiction of state highway patroOl....ccceccecssseeeesseeee LIV 


174 REPORT OF ATTORNEY GENERAL 


Licensing of, when used for educational and religious 

purposes 
Lighting equipment upon 
State and federal government, inspection o 
Taxation and registration of, owned by Federal Land Bank. 
Use of dealer’s plates 
1938 valuation of, for taxes. 


N 
NEPOTISM 
Ne@POtisM ........csscessseeeesssseeeneeeeeeeeeeeeeeeteteeseseneeaaeaneeeaeeusnessseseneeesenees 129 
NURSES 
Power to fix minimum age for traiming.........cccccccccceecceseeeeeeeeee 118 
P 


PLEADINGS IN COMPENSATION COURT 


Where: and when: Tiled isc. c.iiescissciatsiss nests esantccanssvasegasasessinavencscie 45 
PRACTICE OF LAW 
By Collection agencies. . 120 
By justice of peace.... 123 
In justice court by individual, partnership, or corporation...... 12% 
PRISONS AND PRISONERS 
Release of prisoners to attend trial.. 125 
Transportation of prisoners, released or discharged. 126 
Ss 
SCHOOLS 
Necessity of compensation inSUTaNnce.............ccccsececcseceseseseceesees 128 
Payment of post-graduate tuition out of county high school 
LUNG, cadrcasanssapasszaperiedghatonnoes dare ens Gasecerserassacvensnenesusdavenssnsieaxcs 127 


STATE ASSISTANCE 
Appropriation for. 
Appropriation for. 
Discrepancies between L.B. No. 158 and L.B. No. 70 with refer- 

ence to appropriation for. «+ 129 
Residence requirements for.... «(139 
Right of inmate of fraternal HOME tO...........ccssecsseccccccceeeecceses 132 


INDEX i 


STATE TREASURER 
Power of, to purchase. warrants, cs -cteesivccssseiesscscpskssiesisansevevees 


p 


TAXES 
Amount necessary to redeem from foreclosure of tax sale 
certificate 
Assessment for, on motor vehicle used for educational and 
TEHEIOUT-- PUTPOBET AGA, ces hie toerodOed.ssieskecet i iiedscleedesecesad 
Assessment of motor vehicle owned by non-resident for........ 
Attorney fees from school and other politicial subdivision for 
collection of 
Cancellation of interest on special city assessment: 
Collection of, on cattle removed from county. 
County levy for relief purposes... 
County levy limit, what includes. 
Delinquent tax list, includes what property. 
Delinquent tax list, includes what property. 
Estate and inheritance, attaches when 
Equalization after July 10, 1938....... 
“Fire insurance company premiums”, 
Lien of, on real estate, when attaches. 
Levy of distress warrant on exempt property, for collection of 
Motor car assessment for. 
Payment of, by acceptance of deed. 
Personal property on military reservation 
Purchase of tax sale certificate by county when. 
Right to use relief levy for W.P.A. project... 
Taxation of tax sale certificate in the hands of private holders 
Valuation of 1938 motor vehicle for. 
Who shall pay, possession and ownership distinguished 


hat risk ineludes for.. 


TRANSPORT 
Gasoline, when may operate. 


TRUCKERS 
Application of itinerant merchant act to... 
Application of itinerant merchant act to. 
Gasoline transport, When May OPCTate.......ecccceeccsecccesecseeeeeeeeeees 


TRUST COMPANIES 
F.D.1.C., liquidation of failed banks under. 
Power of national bank to operate 


176 REPORT OF ATTORNEY GENERAL 


w 
WARRANTS 
For arrest. 162 
Power of clerk of district court to issu - 162 


WEED ERADICATION 
Districts, how formed 


WIDOW 
Of soldier, admission to state HOME.K......... ccs eeeeeeeeeeeseeteeteeeee 40 
Of soldier, admission to state NOME... ceceeeeeteeseeeteeeneee 41 
Z 
ZONING 


Power of legislature to provide for, around state buildings.... 165 


